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FOREWORD 
THE CHALLENGE TO VOLUNTARY ARBITRATION 


IN ITs long journey across the centuries, through many lands, 
arbitration has had many narrow escapes—sometimes from the 
harsh hands of laws and courts that would have made it a mere 
appendage to litigation; sometimes from industrial groups that 
would have imprisoned it for selfish ends; and at other times from 
political conscription. From all of these trials it has emerged, 
to remain the same voluntary, self-regulatory, private proceed- 
ing of the parties. 

Now war may lay a heavy hand upon voluntary arbitration in 
this democracy—its last stronghold, for in the rest of the world 
it no longer has a firm foundation. Arbitration is again faced 
with the problem of maintaining its independence. Wide discus- 
sion and test votes have indicated the possibility of imposition 
of compulsory features. Congress is considering legislation to 
transform its voluntary, private nature into somewhat of a com- 
pulsory public character for the duration of the war. 

In the text of the Executive Order creating the National War 
Labor Board, there exists the possibility that such a change may 
be effected. For the Order differentiates between the use of 
voluntary arbitration and arbitration—it says that after the 
Board takes jurisdiction, it shall finally determine the dispute 
“and for this purpose may use mediation, voluntary arbitration 
or arbitration under rules established by the Board.” 

While it is true this provision applies only to labor disputes, 
once the transition is made and the voluntary and private char- 
acter of arbitration is impaired, the safeguards for commercial 
arbitration may be threatened again as they have been in the past. 

Since the issue was raised, all groups have rallied to the de- 
fense of voluntary arbitration. Management and men have 
worked together to safeguard its independent character and to 
increase its service to war production. The President himself, 
in his Executive Order, leaves the door wide open to averting 
the disaster of compulsory arbitration. The way for manage- 
ment and men to meet the President’s challenge for self-regula- 
tion is for them to use tried methods of direct negotiation, and 
to put voluntary procedures into effect in their labor agreements 
with the greatest possible expedition. The American answer 
to such a challenge is “We can do it.” 

Lucius R. EASTMAN. 
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ARBITRATION IN ACTION 


Only in a democracy could there be written a record of arbitra- 
tion in wartime. Under any other form 
of government, one of the first freedoms 
to disappear is a system of free enter- 
prise and the right of individuals under that system to settle 
voluntarily their own controversies. Under any other form of 
government, the contract basis of arbitration is subject to gov- 
ernment regulation and existing arbitration laws are ignored 
or suspended. Arbitration, if used at all, wholly loses its volun- 
tary character and becomes an instrument of force. For the 
first time in history, it is possible to record the expansion of 
arbitration for defense and for war purposes; and to record 
that arbitration paces war preparations as a means of increas- 
ing production and facilitating distribution. It is the rare privi- 
lege of this JOURNAL faithfully and fully to record arbitration 
in wartime on this western hemisphere. 

In order that there may be a continuous record of thought 
and opinion from different American groups and viewpoints, 
this JOURNAL is arranging for a series of articles on Arbitration 
in Wartime. In this issue the viewpoint of management is 
presented; in future issues will appear the viewpoints of labor, 
the Government and other groups. 


Recording Arbitration 
in Wartime 


During the first week in November, strikes are reported to have 
resulted in an estimated loss of 3,400,000 
man-hours. Pearl Harbor changed the 
picture overnight. Today there are few 
statistics on lost man-power. Not only did the spirit change, 
but the technique for maintaining peace is keeping pace with it. 

One industria! relations counsel reported to the American Ar- 
bitration Association a growth of from 30 to 70 per cent in the 
use of arbitration and mediation clauses in labor contracts since 
the war began. The increase in labor cases submitted to the 
Association during the first month of the war indicates an in- 
crease of 84 per cent over a similar period in 1940. 

Arbitration clauses in contracts and cases arbitrated, however, 
are but an infinitesimal revelation of the arbitration tide that 
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War Spurs Unity 
Through Arbitration 
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is sweeping the country. It is news in the headlines; it is on 
the President’s desk; it is in the Halls of Congress; it is in the 
shop and in the business office; it is in the lawyer’s and the ac- 
countant’s office—no longer an interloper, but a welcome ally. 


That strikes are barred, but grievances, differences and con- 
troversies must not go without redress and 
be allowed to reach a boiling point. 

That an immense flood of new business is 
let loose under hastily drawn contracts that may require im- 
mediate interpretation and application. 

That the dislocation of normal buying and selling and of 
production and distribution creates new issues and claims that 
require flexible adjustment. 


To Arbitration, 
War Means: 


That there will be an increase in accidents and claims and a 


possible clogging of court calendars. 
That small industries unable to pay costs of readjustments 
will have partnership dissolutions and closing-up problems. 
These problems offer a new challenge to arbitration which it 
is accepting in its all-out effort to help win the war and to build 
an enduring peace. 


This year four legislatures are meeting in states commanding 
strategic waterways and trade routes. They 
are: Kentucky, Virginia, Mississippi and 
South Carolina. All of them have arbitra- 
tion laws adapted to the Revolutionary War instead of a World 
War. In none of them may management and labor or men who 
do business together foresee the ravages of a future dispute 
and protect themselves against such a disaster. For, legally, 
they cannot use an arbitration provision in a labor agreement 
or commercial contract and have the aid of the court in enforc- 
ing it or in expediting the observance of an award made under 
it. Nor can the war industries, located in any of these states, 
proceed expeditiously to settle an existing dispute. In Kentucky, 
parties must first get an order of the court; in Virginia, the 
agreement to arbitrate must be entered in the proceedings of 
the court and a rule of the court made thereon, and in South 
Carolina a bond is required faithfully to abide by the results of 
the arbitration. 

The adoption of amendments, modernizing these laws, is im- 
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portant to American defense and to winning the war. Modern 
arbitration laws will help to keep the highways of commerce 
free from controversy and they will help to drive labor disputes 
out of industry. 


Under this slogan, the OPM worked out a stabilization plan 
for the shipbuilding industry. Stabilization is 
the new term for a cooperative arrangement 
between government as the buyer of ships, man- 
agement as the contractor for ships, and labor as the actual 
builder of ships. They get together in advance and discuss pos- 
sible bottlenecks and sources of trouble. A Committee, repre- 
senting all groups, administers the plan, with Morris L. Cooke, 
as Chairman. Four agreements were executed for four zones: 
Pacific Coast, Atlantic Coast, Gulf Coast and Great Lakes. Zone 
standards dealing with basic wage rates, overtime provisions, 
shift premiums and no limitations on production were estab- 
lished and a no-strike, no lock-out provision agreed to. Griev- 
ance machinery was set up and if a dispute or difference is 
not adjusted thereunder, it goes to arbitration. Only matters 
that fall within the terms of the local agreements are arbitrable 
and decisions are final and binding upon the parties in dispute. 
Under another heading the JOURNAL presents a fuller story of 
a stabilization plan for the construction industry (p. 20). 


“Ships for 
Freedom” 


In this issue the American Arbitration Association presents 
the text of each standard arbitration clause 
which it recommends to parties applying to it 
for information concerning provisions for 
arbitration in labor contracts.* They present alternate clauses 
for use under different circumstances and include the following: 
(1) direct submission to arbitration under the Rules of the 
Association, without ancillary mediation processes; (2) alter- 
nate provisions by which mediation is to be exhausted before 
resort to arbitration under the Rules of the Association; (3) 
alternate clause provising for mediation before arbitration is 
resorted to and where the Association names the additional or 
neutral arbitrator, and no rules of procedure are provided for, 
and where subject matter is limited; (4) provision for inquiry 


Standard Labor 
Arbitration Clauses 





* See p. 70. 
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where questions of fact only are involved; (5) provision against 
the stoppage of work and for fact-finding when questions of 
wages are involved. 


The enormous industrial resources of the State of Connecticut 
are pledged to all-out production in the 
country’s war effort in a compact entered 
into by the Governor of the State, the 
Presidents of the Connecticut CIO and AFL and the President 
of the Connecticut Manufacturers’ Association. The compact 
is pledged in the following letter to President Roosevelt under 
date of December 9, 1941, signed by Robert A. Hurley, Gov- 
ernor of Connecticut; T. R. Molloy, President, Congress of In- 
dustrial Organizations of Connecticut; James J. Cleekin, Presi- 
dent, American Federation of Labor of Connecticut; and Alfred C. 
Fuller, President, Connecticut Manufacturers’ Association: 


DEAR MR. PRESIDENT: 

All of the industrial might and resources of Connecticut, the full pro- 
duction capacities of our plants, the skills and energies of our workers, 
are pledged to the service of our country in the war effort against our 
enemies. 

To that end, the leaders of organized labor and management in Con- 
necticut, in conference with me today, have pledged to each other and 
among themselves their mutual confidence and co-operation. Whatever 
sacrifices are necessary for the final victory will be made. 

Both labor and management have agreed that there will be no cessa- 
tion of work or production, arising from any differences which may 
interrupt or curtail in any way Connecticut’s ability to produce the 
weapons of victory. 

Both labor and management have agreed to submit to me, or to 
arbiters designated by me, all differences, no matter what their causes, 
which they are unable to adjust between themselves. 


Connecticut’s Compact 
for Victory 


So far as is known, this is the first time in history where an 
entire state has pledged itself to the practice of arbitrating dis- 
putes arising between management and labor. 


During the war of 1914, arbitration quite disappeared from 
the civil and commercial world of affairs. 
Following the war, there ensued a crop of 
litigation, some of which remains unsettled 
to this day; and there was an intricate tangle of economic af- 
fairs and relations that only the slow processes of the courts could 


Commercial Arbitration 
under Two Wars 

















7 


Arbitration in Action 





untangle. The depreciated assets and losses entailed by these de- 
lays are incalculable. 

This need not happen during the war of 1941, either between 
our Allies and ourselves or among ourselves. It need not happen 
because, between 1914 and 1941, Congress and many state legis- 
latures passed arbitration laws making a provision to arbitrate 
a future dispute in a contract legally valid, enforceable and 
irrevocable save as any contract is revocable; and these laws 
give a decision made under arbitration clauses the effect of a 
judgment of the court, without going through the tortuous paths 
of litigation. 

These arbitration laws make the difference between darkness 
and daylight. In the dark year of 1914 no one could insure him- 
self, when a contract was made, against post-war litigation by 
providing in the contract for the arbitration of future disputes. 
In the otherwise dark year of 1942, there is a lighted way to 
safeguard the present and to insure the future. 

And men are using this opportunity. The British, Australian 
and Canadian Purchasing Commissions use arbitration clauses 
in their purchasing contracts in the United States, so there is 
no thorny path of endless litigation ahead—during the war or 
after itis won. The Amtorg Trading Corporation uses a similar 
clause in its purchasing contracts, and many Swedish-American 
contracts carry clauses. The United States Maritime Commis- 
sion is using arbitration in its $1,000,000,000 of contracts for the 
construction of 632 additional merchant vessels. The RFC has 
inserted it in a contract with Pan American Airways. 

Under these contracts, the American Arbitration Association 
has a part, either in naming the impartial arbitrator or in con- 
ducting the proceeding—thus giving arbitration a vital and 
permanent place in current efforts to preserve some economic 
equilibrium during the war and in the inevitable economic re- 
construction after the war. 


A National War Labor Board of twelve members, composed of 
an equal number of representatives of the 
public, management and labor, which has 
been slowly emerging from conferences and 
developments in Washington, came into being on January 12, 
1942, upon executive order of President Roosevelt, with broad 
powers to adjust all kinds of labor disputes and carry out the 


New National War 
Labor Board 
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President’s demand that “there shall be no interruption of any 
work which contributes to the effective prosecution of the war.” 

One of the main differences between the powers of the new 
Board and the National Defense Mediation Board, which it 
supersedes, is that the War Labor Board may take jurisdiction 
of a dispute on its own motion, without waiting until the Secre- 
tary of Labor certifies the dispute to it. 

Under the President’s order the right of parties in dispute 
to resort to voluntary arbitration is preserved, since the order 
does not apply to labor disputes for which procedures for ad- 
justment or settlement are otherwise provided, until those pro- 
cedures have been exhausted. 

The specified procedures to be followed by the Board in ad- 
justing disputes are: 

“(a) The parties shall first resort to direct negotiations or to the 
procedures provided in a collective bargaining agreement. 

“(b) If not settled in this manner the commissioners of conciliation 
of the Department of Labor shall be notified if they have not already 
intervened in the dispute. 

“(c) If not promptly settled by conciliation, the Secretary of Labor 
shall certify the dispute to the Board, provided, however, that the Board 
in its discretion after consultation with the Secretary may take juris- 
diction of the dispute on its own motion. After it takes jurisdiction, the 
Board shall finally determine the dispute and for this purpose may use 


mediation, voluntary arbitration or arbitration under rules established 
by the Board.” 


It will be seen from this text that, even where there is no 
existing procedure provided in a collective bargaining agree- 
ment, the parties shall first resort to direct negotiations. If, as 
the result of such negotiations a submission of the existing dif- 
ference to arbitration is effected, the procedure provided there- 
for would take precedence in the same manner as a provision 
in a collective agreement. 

William H. Davis, chairman of the National Defense Mediation 
Board, was named by President Roosevelt as Chairman of the 
War Labor Board. Other representatives of the public are Dr. 
Frank P. Graham, president of the University of North Caro- 
lina; Wayne L. Morse, Dean of the University of Oregon Law 
School, and George W. Taylor, of the University of Pennsylvania 
and impartial umpire under the contract between the General 
Motors Corporation and the United Automobile Workers, who 
was named vice-chairman. 
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Representatives of labor are: Thomas Kennedy, United Mine 
Workers of America; George Meany, secretary-treasurer of the 
American Federation of Labor; R. J. Thomas, United Auto- 
mobile Workers of America, and Matthew Woll, vice-president 
of the American Federation of Labor. 

Employers’ representatives are: Albert W. Hawkes, president 
of the Chamber of Commerce of the United States and of Con- 
goleum-Nairn, Inc.; Roger D. Lapham, chairman of the board 
of American-Hawaiian Steamship Company; E. J. McMillan, 
president of Standard Knitting Mills, Inc., and Walter C. Teagle, 
chairman of the board of the Standard Oil Company of New 
Jersey. 

In addition to traveling expenses, members of the Board (in- 
cluding alternates) are to receive $25 per diem, when engaged 
in the performance of their duties, unless their compensation 
is otherwise prescribed by the President.* 


Instead of being marched off arbitrarily into concentration camps 


upon the declaration of war, suspected 
A Democracy’s Handling 


pore Seti aliens in the United States are granted 


hearings to determine, fairly and in ac- 
cordance with democratic principles, whether they are dangerous 
and should be interned. Coordination of programs formulated 
by various Government agencies for the supervision of such 
foreigners has been ordered by Attorney Gen@¢ral Francis Biddle, 
and Alien Enemy Hearing Boards are being established through- 
out the country for the purpose of conducting the hearings, a 
report of which will be summarized and submitted to the At- 
torney General for his ruling in each case. 

Under the rules hearings will be informal and will not adhere 
to court procedure, and will be closed to the public; and lawyers 
will not be permitted to represent aliens. Each alien may, how- 
ever, have a relative or friend present as an adviser, who may be 
a lawyer. 

The policy of the Department of Justice, as enunciated by 
Attorney General Biddle, recognizes that a great majority of 
the alien population is, and will continue to be, loyal to this 
country’s democratic institutions. As long as they conduct 
themselves in accordance with the law, they have been assured 


* See p. 74 for text of Executive Order and Administrative Regulations 
of the Board. 
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they have nothing to fear and that every effort will be made to 
protect them against discrimination and oppression. 

It has been the privilege of the American Arbitration Associa- 
tion to submit to the Attorney General’s office names of impartial 
and competent persons from its various standing Panels of Ar- 
bitrators, who would be available for service on these Alien 
Enemy Hearing Boards, thus carrying the spirit of arbitration 
into safeguarding America. 


When the American Arbitration Association fixed the fee of the 
arbitrators serving in the Motion Picture 
Arbitration System at $10 per diem, when 
a maximum of $50 was allowed by the Con- 
sent Decree Rules, the question was raised as to the quality of 
service that might be obtained, for so small a fee. Not only has 
it been possible to obtain the highest type of service on the basis 
of an honorarium, but a communication from Judge J. Wesley 
McAfee, former member of the Missouri Appellate bench and 
a member of the St. Louis Panel, waiving the fee in a case in 
which he served, illustrates the spirit of this entire service. 
Judge McAfee’s letter follows: 


“The only consideration which induced me to accept appointment in 
this matter was my desire to make some slight contribution to the efforts 
which you are making to apply the court’s decree in the motion picture 
case, in a socially and economically desirable manner. I regard the 
efforts of the Association as experimental in character and worthy of 
full public cooperation.” 


The Spirit of the 
American Arbitrator 


China’s fabulous Burma Road has won the admiration of the 
world by supplying that nation with the im- 
plements needed to carry on her struggle with 
Japan. Among the travelers over that road 
during the war years has been the ARBITRATION JOURNAL. In 
a letter requesting a back number which failed to arrive—a letter 
written on June 9 and received on December 5, 1941—the Direc- 
tor of the National Central Library in Chungking said that the 
issue was requested “in order to help us render more adequate 
service to our readers.” China still has time to keep in touch 
with what is going on in the outside world in a field where her 
trade guilds have been identified for centuries. 


Arbitration Travels 
the Burma Road 























LABOR ARBITRATION IN WARTIME 


WILLIAM P. WITHEROW * 


I HAVE been requested to set down some thoughts upon “arbitra- 
tion in wartime.” With particular reference to the arbitration 
of labor disputes, four points stand out for special emphasis: 

First, no industrial dispute of any kind must be allowed to 
interfere, even for a day or an hour, with the first job of this 
country and every citizen in it—namely, the speedy production 
of the vast amounts of war material called for by the nation’s 
gigantic War Program. 

Second, management and labor must make every effort to ad- 
just their differences, in wartime as well as in peacetime, on a 
voluntary basis before inviting governmental intervention. Com- 
pulsory governmental settlement of labor disputes is contrary to 
American principles. 

Third, in the settlement of industrial disputes, through gov- 
ernmental machinery—whether conciliation, mediation or ar- 
bitration—the procedure must be orderly and the results fair 
to all parties and not in conflict with the public interest. 

Fourth, such sacrifices of freedom and liberty as may be made 
temporarily during the emergency by industry and labor for 
the good of the nation must not be allowed to become permanent 
when the emergency has passed. 


PRODUCTION—THE NATION’S NO. 1 PROBLEM IN 1942 


Let us consider for a moment the magnitude of the job be- 
fore us. 

America’s arms goal, unprecedented for size and effectiveness 
in the history of the world, includes the production of 60,000 
planes this year and 125,000 in 1943 (one every four minutes) ; 
45,000 tanks this year and 75,000 (one every seven minutes) 
next year; 20,000 anti-aircraft guns this year and 35,000 next; 
8,000,000 deadweight tons of merchant shipping this year and 
10,000,000 tons of shipping in 1948. Expenditures for war 
materials during the fiscal year 1943 will reach an astronomical 
total of $53,000,000,000. 


* President, National Association of Manufacturers; President, Blaw-Knox 
Company, Pittsburgh, Pa. 
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The first job of this country and the first purpose of every 
citizen in it is to see that these weapons of war, needed to crush 
the heinous enemies of freedom, are produced and produced 
without delay. 

American citizens may have to sacrifice many of their lux- 
uries and some of the things they have hitherto regarded as 
their needs. Materials must be diverted without stint to the 
production of armament and equipment; our armed forces must 
be able to take the battle to the enemy not only adequately 
armed, but superbly equipped with all the material of war needed 
to assure victory. 

The responsibility of American industry and of American 
labor to the nation and to the world becomes greater than ever 
before, for this is a battle of factory against factory, of work- 
man against workman. The Battle of the World will be won— 
or lost—in the factories of America by the “soldiers in overalls”, 
well in advance of history-making engagements of our land, sea 
and air forces. 

In the mutual give-and-take, management and labor alike must 
be prepared to “give until it hurts” in order that the flow of 
vital war material may continue unabated and in ever increas- 
ing volume. 


MODES OF SETTLEMENT OF INDUSTRIAL DISPUTES 


In the present national crisis every reasonable means con- 
sistent with the American way of life should be used to settle 
disputes that might upset production. 

This is the time for mutual understanding, mutual trust, co- 
operation—and fair play and good faith. Fair play and good 
faith are primary requisites to the settlement of disputes in the 
democratic way. 

Whatever method is used in arriving at settlements—be it 
negotiation, conciliation, mediation, arbitration, or a progressive 
procedure involving all four—fair play and good faith on the 
part of both parties are essential, not only in arriving at the 
agreement but also in carrying it out afterwards. 

A clarification of terms regarding the various methods used 
in the settlement of industrial disputes is in order: 

(1) Negotiation, which is the most common method employed, 
contemplates an effort by both parties in good faith to reach a 
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ground of mutual understanding and agreement. It does not 
require a third party and results in a decision usually acceptable 
to both parties because it represents their joint thinking. 

(2) Conciliation contemplates the use of third persons, either 
during the stage of negotiation or after negotiations have broken 
down, as an intermediary between the parties to assist in reach- 
ing an agreement. 

(3) Mediation, not always distinguishable from conciliation, 
is the process whereby an outside person or body not only acts 
as an informal intermediary to bring the parties together, but 
also participates in discussions by suggesting means of settle- 
ment not proposed by the parties. Both mediation and concilia- 
tion are processes whereby an outside agency or person acts as 
an intermediary to bring together employers and employees, at 
their invitation and with their consent, for the purpose of settling 
their differences in a peaceable manner by suggestions for 
amicable discussion and agreement of the questions at issue. 

(4) Arbitration: There are two kinds of arbitration—volun- 
tary and compulsory: 

Voluntary arbitration is the procedure whereby the parties 
to a dispute, having failed to effect an amicable settlement by 
themselves or with the assistance of a mediator or conciliator, 
voluntarily agree to submit the questions at issue to an impartial 
umpire or board and to abide by the arbitration award. 

Compulsory arbitration takes place when the government di- 
rectly or indirectly brings pressure to bear upon the parties to 
a dispute and compels them to submit their differences to an 
outside impartial body for adjudication and award, which is 
final and binding on both parties. 

Excepting compulsory arbitration, each of these methods has 
been in common use during peacetime and presumably will be 
used even more extensively during our war period. Before dis- 
cussing wartime methods, however, a word should be said about 
an important distinction between mediation and arbitration. 

The mediator is largely concerned with bringing about a set- 
tlement without particular regard to the merits of the dispute. 
The arbitrator, however, is presumed to act in a judicial réle 
under definite rules of procedure and to decide the controversy 
on its merits. 

There is a place for both mediation and arbitration in wartime 
labor relations but the two methods should not be confused. It 
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has been said that, if mediators and arbitrators will go forward 
together with mutual respect, each to their separate tasks and 
with their own technique, pooling their experience in the general 
interest of industrial peace, we can do away with the confusion 
upon which labor disputes thrive. We can then build confidence 
in both procedures and faith in both mediators and arbitrators. 

But the two processes should not exist in the responsibilities 
of a single individual or of a single body. One person or one 
agency should not be allowed both to mediate and to arbitrate 
the same dispute. By his very expression of a recommendation, 
a mediator must be considered and declared an unfit person to 
arbitrate a dispute he has already mediated. 


THE NEW WAR LABOR BOARD 


In January the President created by executive order a new 
National War Labor Board, replacing the National Defense 
Mediation Board. In good faith industry representatives had 
earlier, at the completion of the industry-labor conference in 
December, accepted the President’s direction that (1) “there 
shall be no strikes or lockouts’”, (2) “all disputes shall be settled 
by peaceful means”, and (3) “the President shall set up a proper 
War Labor Board to handle these disputes’. 

This acceptance was forthcoming in the spirit of wholehearted 
and unreserved cooperation, even though this three-point plan 
ignored industry’s firm conviction that the issue of the closed 
shop was not a proper subject for arbitration or consideration 
by the new Board. 

But the President’s order has been executed and a new War 
Labor Board has been established. Industry accepts it in the 
same spirit of unreserved cooperation that it pledged to the 
nation before the industry-labor conference. Industry will con- 
tinue to cooperate to the full. 

This new Board has been granted authority to make final 
disposition of disputes affecting war production, whether by 
mediation, voluntary arbitration or “arbitration”. In addition, 
it has great latitude to make its own rules of procedure and, 
within limits, to establish whatever policies or principles it con- 
siders necessary. 

With this power and discretion, the Board carries a tremendous 
responsibility. To succeed, it must impress all with its prompt- 
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ness and fairness in the handling of disputes. I have confidence 
in this Board and believe we owe it our support. 

We should not be blind, however, to some of the difficulties it 
may face. First, is the necessity for laying down methods of 
operation-procedures for mediation and voluntary arbitration. 
Then if forced or compulsory arbitration becomes necessary, 
other procedures must be established. Second, the Board must 
determine whether particular issues or disputes require some 
special procedure for settlement, whether it relies on mediation 
or arbitration, or both. Should disputes between rival labor 
unions be mediated by employer, labor, public representatives, 
or should they be submitted to binding arbitration? The Board 
has already indicated it may give labor representatives an op- 
portunity first to settle such issues voluntarily. This is a de- 
sirable procedure. 

Wage issues present another problem. The public has an im- 
portant stake in higher production costs, not only because our 
war program will cost more money, but also because higher 
wages in a particular dispute may lead to higher prices and 
the spiral of inflation. Any machinery to settle such issues, 
whether by mediation or arbitration, must take account of this 
broader problem. 

A third problem is to determine whether particular issues 
should be excluded, if we resort to government arbitration. 
Normally, in arbitration proceedings, there must be agreement 
by the parties as to the disputed questions which will be arbi- 
trated. Labor, for example, usually recognizes that matters of 
plant discipline should be left with management and not turned 
over to third parties for decision. Labor on the other hand, 
will not arbitrate questions involving its right to organize and 
to bargain collectively. These are rights protected by law and 
the Executive Order does not permit the War Labor Board to 
interfere with this established public policy. 

In the light of these examples, it would seem essential that 
the Board should establish some principles to guide it from the 
beginning and that these principles should be based upon experi- 
ence and upon sound public policy. 

It is to be hoped that there will be no confusion over basic 
policies and procedures the Board will follow. At this writing 
there are still large areas to be defined as to what issues can 
and cannot be brought before it and as to whether industry and 
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labor will continue to settle their own differences voluntarily 
or under the duress of a form of arbitration which will prove 
compulsory. 

What the Board does, and—more important—how it does it 
may well have a large bearing on the American scene of the 
future. 

As I have pointed out, this new Board has apparently been 
given authority to engage in compulsory arbitration of disputes. 
Personally I hope this power will not be needed or used. 


COMPULSORY ARBITRATION 


The National Association of Manufacturers has, under normal 
conditions, been unalterably opposed to compulsory arbitration 
as an infringement upon the rights of workers and management 
alike. In wartime there is no reason to change that long-term 
conviction, even though it may, in effect, have to be waived 
for the duration of the war, depending upon how the Board 
interprets the President’s Executive Order. 

Today—threatened as we are from all sides and from the 
air by totalitarianism—the right and the privilege of settling 
our own affairs becomes more precious than ever. True, the 
burden of responsibility upon the disputing parties to arrive 
voluntarily at an early agreement is heavier. But citizens of 
the great democracies are fast coming to a greater understanding 
of the fact that with every privilege and right goes a responsi- 
bility and a duty. And this is well. 

Let it be hoped that arbitration, if arbitration it is to be, may 
be voluntary. 

Compulsory arbitration by law establishes government control 
over collective agreements regulating wages, hours and working 
conditions. Settlements which are the result of such outside 
coercion and compulsion neither solve the points at conflict 
nor reconcile existing misunderstandings. 

John L. Lewis referred to compulsory arbitration as “involun- 
tary servitude” and a “death stroke at national unity”. The late 
Samuel Gompers wrote that “the only real effect (of compulsory 
arbitration laws) is to .... make wage-earners dependent 
upon a political agency to carry industrial problems into politics”. 
Thus has labor expressed itself. 
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Wherever compulsion enters, freedom leaves. Where freedom 
leaves, democracy as we know it ceases to exist. 

Voluntary arbitration, on the other hand, is one of the highest 
expressions of civilization. With it is preserved man’s sacred 
right of choice of action. Unless we prove we are unworthy 
of it, let us keep it at all cost. 


DO NOT JEOPARDIZE WAR PRODUCTION 


One factor contributing to the growing use of voluntary arbi- 
tration has been the ability of labor and management to agree 
on issues they were willing to arbitrate. Some issues have been 
withheld from arbitration because they involve questions of 
principle which neither side would be willing to leave to an 
arbitrator, either because of conviction that the issue cannot be 
compromised or because it is of such grave public importance 
that private citizens, acting as arbitrators, should not undertake 
to resolve it. 

One such question is labor’s participation in functions for 
which management has full legal and moral responsibility. 
Another is the controversial closed-shop question, namely, 
whether management should join hands with labor unions and 
make union membership compulsory. So far, government has 
insisted that employees be given absolute freedom to join or 
not join any labor union, and the law forbids interference by 
the employer with the exercise of that freedom. If the govern- 
ment compels an employer to sign a closed-shop agreement, or 
any modification of it, the government destroys the right of 
free choice. 

Even more important, in a period when maximum production 
means national safety, is the conviction of management that 
it must have the right to hire and retain men who are competent 
and efficient—whether or not they are union members. 

So fundamental is it to the preservation of the very prin- 
ciples for which we are fighting that no compromise be made 
with principle in arbitration in wartime, that I quote the state- 
ment of the twelve representatives of industry to the President’s 
industry-labor conference last December: 


“The employer members of the Conference accept the President’s 


direction for a peaceful settlement of disputes and the establishment of 
a War Labor Board. 


2 
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“We believe that in determining the procedure of the Board, con- 
sideration should be given to the principle we have consistently main- 
tained—namely, that the Board should not accept for arbitration or 
consideration the issue of the closed shop, requiring that a person 
become or remain a member of a labor organization if he is to get or 
hold a job. 

“We recommend that, for the duration of the war, employers shall 
not attempt to change the terms, in present contracts, which provide 
for the closed shop. Where a closed shop contract does not now exist, 
it may under the law be arrived at by voluntary negotiation. We 
endorse without reservation the right of labor to organize and bargain 
collectively. 

“But it would be a serious mistake to abandon the principle that the 
right to work should not be infringed by Government through require- 
ment of membership in any organization, whether union or otherwise. 

“The closed shop is the most highly controversial and emotional 
question in industrial relations today. To accept it as an issue for 
government arbitration would intensify agitation, increase labor dis- 
putes, and divert the energy of both labor and management from the 
vital job of production. Unless this issue is resolved in advance, it will 
impair the effectiveness of the proposed War Labor Board itself. From 
our experience, we are convinced that the continual presentation of this 
issue before government agencies would seriously impair the nation’s 
productive activities.” 


This is no time for the introduction of new questions of policy, 
no time for a new industrial revolution. This is the time for the 
mutual acceptance, by industry and by labor alike, of the status 
quo existing before Pear] Harbor and Manila on such fundamental 
questions as who shall “manage” and who shall “work” and who 
shall deteriaine which workers shall work. 

This is no time to put up for discussion or make arbitrable 
such vital and emotional questions as the closed shop. Rather 
is this the time to get to work, using the rules of the game as 
they applied toward the end of 1941. 

The closed shop conflicts with two fundamental liberties: (1) 
the right of the worker to work as he wills, and (2) the right 
of the employer to employ men or not to employ them with a 
view toward operating efficiency, regardless of their race, re- 
ligion or political views. It is a question of the greatest im- 
portance and must not be treated either lightly or in haste. 

With the country involved in a struggle for its very existence, 
neither employer nor employee should use the emergency to 
affect changes in the bargaining relationship. 
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LET FREEDOM RING 


At no time in the nation’s entire history have labor relations 
been as significant a factor as they are today. We all agree that 
upon the quick and peaceful settlement of industrial disputes may 
depend the very lives of American men in combat. 

Leaders of organized labor have pledged the nation that there 
will be no strikes. I believe thoroughly in the sincerity and de- 
termination of labor unions to prevent work stoppages. 

Disputes must not reach the strike stage. Each dispute that 
does result in interruption of our war assembly line—the life 
blood of the nation today—is more serious than a successful, 
large-scale air raid. Each strike, authorized or “unauthorized”, 
is a rendezvous with Hitler. 

Public opinion has become thoroughly aroused to the peril of 
labor strife and its threat to war production. 

And, although the peculiar problems of labor relations in 
wartime are of the most immediate urgency, serious thought must 
be given to their solution in such a way as not to jeopardize 
democracy itself in the days to come when the last tank has 
rolled to a halt. 

It is to be hoped by all those who hold liberty dear that the 
War Labor Board will accept promptly, publicly and unequiv- 
ocally the requirement—clearly stated in the Executive Order 
creating it—that the Board give full effect to existing federal 
laws which permit only voluntary, not compulsory, closed-shop 
agreements. 

In the interests of freedom and democracy, as well as in 
the interests of continued production by willing workers, may 
the Board also delimit its activities to preclude the consideration 
of the closed-shop as a subject for binding arbitration. 

If any fundamental freedoms—whether of labor or of man- 
agement—must be given up for the duration of the Battle of 
the World, they must just as surely be given back when the fight 
is won. Let us see to it that they are. The pre-war pattern of 
free, competitive and private enterprise, with the working man 
free to act as he chooses within the framework of democracy, 
must be resumed along with peacetime production at the con- 
clusion of the war. 

In fighting totalitarianism we must not ourselves turn to dic- 
tatorship. In destroying it, we must not ourselves eat of the 
poisoned apple. 
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And let us see to it that, in the wartime settlement of indus- 
trial disputes, no compromise is made with the principles for 
which our blood is this day flowing—that men, everywhere in 
the world, may hereafter be free to live out their lives as they 
will, with due respect for the rights of other men. 





STABILIZATION AGREEMENT FOR WARTIME 
CONSTRUCTION 


Louris K. Comstock * 


THE nation’s gigantic defense effort, begun a few years ago, 
had not long been under way when it became apparent that 
construction was to play a most vital réle—one just as important 
as the manufacture of guns and planes and the building of ships. 
In a sense, defense construction may be regarded as the first 
line of defense. If the production of materials essential to de- 
fense was to be geared to a new high, additional defense plants 
had to be built; if non-defense industries were to convert their 
machinery to defense needs, existing plants had to be altered; 
if the nation was to have a stronger and larger army, suitable 
cantonments and camps had to be built to accommodate the 
soldiers. Early in the defense program, Congress recognized 
the importance of defense construction and authorized for such 
purposes alone upwards of 9 billion dollars. 

Federal agencies charged with carrying out defense construc- 
tion work soon realized that in order to see their projects through 
to a smooth, uninterrupted finish, it was necessary to lay the 
groundwork for harmonious employer-employee relations. Thus, 
in the spring of 1941, a group of Federal agents, together with 
representatives of the A. F. of L. Building Trades Department, 
enlisted the assistance of the OPM in formulating a plan to 
stabilize labor conditions in the construction industry. Confer- 
ences were held, ideas threshed out, and the building trades 
Stabilization Agreement was the result. The terms of this Agree- 
ment were released to the public in July, 1941. 

Labor conditions generally vary with different localities. But 
Federal agencies found themselves in the uncomfortable posi- 


* Chairman of the Board of Review created by the Stabilization Agree- 
ment; member of the Board of Directors of the American Arbitration Asso- 
ciation. 
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tion of differing, or rather competing, among themselves in the 
same locality in matters such as wage rates, overtime and shifts. 
It is natural for a worker to want to leave one job to accept 
another offering a more attractive rate of pay. Uniformity in 
wage scales, therefore, was of prime importance in order to 
maintain a supply of labor adequate to bring a defense project 
to swift completion, and better still, to avoid discontent among 
the workers. 

But the Stabilization Agreement does not end with provision 
for uniform wage rates and overtime rates. It takes into con- 
sideration, too, the operation of multiple shifts as well as the 
number of hours constituting a shift, and establishes uniformity 
in those conditions. 

“The Building and Construction Trades Department of the 
American Federation of Labor agrees that there shall be no 
stoppage of work on account of jurisdictional disputes, or for 
any other cause. All grievances and disputes shall be settled 
by conciliation and arbitration.” So reads the third article of 
the Stabilization Agreement. No stoppage of work. It must be 
remembered that at the time this article was written into the 
Agreement there was an unprecedented outbreak of strikes 
throughout the country in industries directly and indirectly af- 
fecting the defense effort. Now that the United States is in the 
war—and we must face the fact that it will be won neither 
quickly nor easily—it may well be that those strikes have post- 
poned victory for at least two years. 

The Building and Construction Trades Department of the 
A. F. of L., then, made no small contribution toward victory 
when it agreed to settle disputes by conciliation and arbitration, 
rather than by resorting to the strike, a method costly to the 
country, to the industry, and to labor even if it won. The idea 
that strikes should not be resorted to at any time, normal or 
emergency, is rapidly gaining momentum. If strikes are con- 
sidered unjustifiable disruptions in peace times, they become 
acts of sabotage in war times. 

Another significant feature of the Stabilization Agreement is 
the article which states the policy of the Federal contracting 
agencies, parties to the Agreement, with respect to subcontract- 
ing work on defense construction projects. The Administration 
has repeatedly urged that no available manpower, machinery, 
or business establishment, suitably equipped for defense work, 
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must be overlooked. Consistent with this recommendation for 
spreading defense work over as wide an area as possible, the 
Federal agencies adopted the policy of requiring the utilization 
of specialty subcontractors ‘‘on those parts of the work which, 
under normal contracting practices, are performed by specialty 
subcontractors. .... 

At this point, I should like to venture the opinion that this 
statement of policy regarding subcontractors loses some of its 
force by the modifications which follow. “(a) When a general 
contractor can demonstrate that specialty work has been cus- 
tomarily performed by his own organization and that his exist- 
ing organization is competent to perform the work, he may be 
permitted to do so. (b) Where the performance of specialty 
work by specialty subcontractors will result in materially in- 
creased costs or inordinate delays, the requirement hereinbefore 
mentioned may be waived.” These are questionable stipulations 
which call for clarification. But it is not the purpose of this 
paper to defend the position of the subcontractor and to iron 
out the controversial aspects of the language used in this 
provision. 

Other provisions of the Stabilization Agreement stipulate, 
briefly, that in the predetermination of wage rates consideration 
shall be given to the rates prevailing in the area from which the 
labor is drawn for the job, and that the Agreement shall cover 
national defense construction projects within the continental 
limits of the United States and the Panama Canal Zone. In addi- 
tion, the Agreement provides for a sound policy with respect to 
apprenticeship. 

The final provision of the Stabilization Agreement creates a 
three-man Board of Review whose function it shall be “to 
interpret the provisions of this agreement, to adjust disputes 
arising hereunder, and the findings of the Board shall be binding 
on the parties to the agreement.” + The Board consists of a repre- 
sentative of the Building and Construction Trades Department 
of the A. F. of L., a representative of the Government agencies, 


1 A resolution unanimously adopted by the Board of Review on January 6, 
1942, subsequent to the preparation of this article, provides “that when the 
Board of Review as now constituted is unable, after ten days from a hearing, 
to reach a unanimous decision, or at least a two-to-one decision, it shall be 
the duty of the Chairman and he is hereby authorized to make the decision 
and his decision shall be the decision of the Board of Review.” [Ed.] 
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and a representative of the OPM. The functions of the Board 
of Review and the method for bringing disputes to it for hearing 
were subsequently set forth in detail in its Code of Procedure. 
This Code was adopted on November 4, 1941, and immediately 
was given wide distribution. 

Frequently the turn of events makes language used in a docu- 
ment appear faulty or inapplicable to new situations, and in such 
cases the broad intent of the authors may be forgotten. In some 
minds the question has arisen as to whether the Stabilization 
Agreement grants the American Federation of Labor a monopoly 
in defense construction. This question can probably best be 
answered by quoting from Sidney Hillman’s address before a 
Senate Investigating Committee: “The reason why the Govern- 
ment agencies dealt with the A. F. of L. is very simple. It was 
merely that the A. F. of L. Building Trades group represented 
virtually all of organized labor in the construction industry. It 
was a matter of practical common sense for the agencies to 
make this choice.” That the Agreement calls for a closed shop 
or a union shop exclusively is another recent misunderstanding 
which the Board of Review has endeavored to clear up in its 
Interpretive Resolution No. 1, adopted on December 9, 1941. This 
resolution states in part: “Resolved that the Stabilization Agree- 
ment contains nothing expressed or implied restricting employ- 
ment by contractors on defense construction, under the jurisdic- 
tion of Federal agencies, to members of the nineteen national 
trade unions affiliated with the Building and Construction Trades 
Department of the American Federation of Labor, signatories to 
the Stabilization Agreement.” As suggested in connection with 
my comments concerning the section on subcontracting, the 
need may arise from time to time to dispel further erroneous 
impressions. 

The Board of Review is firmly resolved that no special under- 
standings shall be read into the Stabilization Agreement. This 
is the first step towards effectively carrying out its major func- 
tion—the adjustment of disputes arising on construction proj- 
ects which bear on the defense of this country. 

It is too early to say with definiteness how this form of arbi- 
tration will work. It is believed that our declarations of war 
will exert a strong influence toward a whole-hearted acceptance 
by both labor and Government agencies of the spirit of the 
Agreement. Not enough experience has accumulated to test 
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the willingness of labor to abide by the decisions of the Board 
of Review, or the willingness of the Federal agencies to accept 
decisions which may run counter to tradition or responsibilities 
imposed by acts of Congress. The eighth paragraph of the Stabili- 
zation Agreement contains the following sentence: “The Board 
shall have no authority to encroach upon or to relieve any Gov- 
ernmental Agency of its legal authorities and/or responsibili- 
ties.” When a Federal agency presents its case at a duly noticed 
hearing of the Board, it is expected, as a matter of course, that 
the agency will enter upon the record any necessary testimony 
concerning a conflict between its obligations under the Stabiliza- 
tion Agreement and counter obligations imposed by statutory 
law. Possible conflicts of this sort can be troublesome but not 
necessarily insuperable. This is the only contingency that can 
be foreseen where arbitration under the Stabilization Agreement 
begins to look like a law case. 





THE WAR AND INDUSTRIAL ARBITRATION IN 
AUSTRALIA 


Paut A. Dopp * 


I 


DURING the three troubled years between 1890 and 1893, Aus- 
tralian workers and industrialists alike were brought to a 
realization of the futility and waste of the industrial strike and 
lockout. In January, 1891, the Shearers’ Strike began in the 
Australian state of Queensland. For five months between 8,000 
and 10,000 men were out of work because of the resolve of the 
members of the Pastoralists’ Association to assert their right 
to hire non-union men. Though defeated in this encounter, the 
Shearers’ Union two years later precipiated another widespread 
strike when the sheep owners reduced the rate for shearing. 
Midway between these two strikes among the ranks of pastoral 
laborers, another serious strike took place in the silver mining 
community of Broken Hill, when 5,000 miners, under pressure 
of the mine owners, refused to accept a piece-rate system of 
pay. But again the men were defeated, and after five weeks of 


* Associate Professor of Economics, University of California; Rockefeller 
Traveling Fellow to Australia and New Zealand, 1940-1941. 
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idleness 2,000 of them returned to work under the rehirement 
terms of the company, while the rest lost their jobs. 

These three major breaks in industrial relations in Australia 
were serious enough to cause workers and employers alike to 
seek a more sensible and peaceful means of settling labor dis- 
putes. From them was born the industrial arbitration and con- 
ciliation system of Australia. Today, almost fifty years later, the 
system still stands (with that of New Zealand) as the most fully 
developed compulsory industrial arbitration system of any nation 
in the world. It was conceived in the turmoil of bitter industrial 
strife; it was born into a young industrial world in a country 
that was yet to face the perplexing constitutional issues of states 
versus federal rights. 

In order to understand the major problems of Australia’s 
present-day compulsory arbitration system—operating as it has 
for the past two and one-half years in a war economy—it is 
necessary to note the characteristics of the dual system which 
has developed there within the state and federal spheres of gov- 
ernmental activity. It is sufficient for our purpose to note only 
briefly the general provisions of the several state and federal 
laws, in order that these problems may be better understood. 


II 


The Australian system originated as a simple arbitration sys- 
tem—one designed by each of the several colonies to deal ef- 
fectively with those problems arising between workers and 
management within their respective jurisdictions only. Queens- 
land first instituted legal control over employer-employee rela- 
tions in 1907, and its state Court of Industrial Arbitration has 
been functioning since 1918. It consists of a Supreme Court 
Judge who acts as President of the Court, and two other mem- 
bers. These three justices control most of the employment rela- 
tions in the state. The Court is a court of arbitration rather 
than a court of law, but its decisions are final and binding and 
its rulings form a code of practice and procedure, establishing 
precedent similar to that established by law. Even though they 
take precedence within the state, the Commonwealth Court’s 
awards are much more limited in their application in Queensland 
than is true in other states, largely because of the relatively high 
wage levels established by the Queensland Court. 











26 Arbitration Journal 





Compulsory control of industrial relations in New South Wales 
dates back to 1901 after the Acts of 1892 and 1899 providing 
for the voluntary submission of industrial disputes had proved 
ineffective. This state’s present law was first passed in 1912, 
but since then has been amended several times. Its principal 
feature is the creation of an Industrial Commission composed 
of six persons appointed by the Governor from the ranks of 
judgeships of the Supreme Court, the District Court, or prac- 
ticing barristers or solicitors with at least five or seven years’ 
experience respectively. Major industrial issues arising within 
the jurisdiction of the Commission are heard before an Ar- 
bitration Board composed of three Industrial Commissions be- 
yond whose decision the parties have no appeal. Minor dis- 
putes are settled before an arbitration hearing conducted by 
one member of the commission or before a conciliation com- 
missioner or conciliation committees as provided by the Act. 
In case the rulings of a single arbitrator or conciliation commis- 
sion are not acceptable, the aggrieved party has the right of 
final appeal before the whole commission or before an Arbitra- 
tion Board of three Commissioners whose decision is final and 
binding. 

In the states of Western Australia and South Australia legal 
control dates back to 1900. Both of these states have Industrial 
Courts which function within their respective jurisdictions, in 
general, similar to those of Queensland and New South Wales. 
The remaining two states of the Commonwealth, Victoria and 
Tasmania, entrust conciliation and arbitration practices to state 
Wages Boards, representing a conciliation system which had 
its origin in Victoria as early as 1896. The then Minister of 
Labour of Victoria, Sir Alexander Peacock, conceived the idea 
of Wages Boards when the miners and their employers met to- 
gether, and “sitting upon a heap of mullock at the mine, dis- 
cussed the aspects of their dispute, and as a result, came to an 
understanding which enabled work to be resumed immediately.” * 

Each industry has its Wages Board in these two states, there 
being 192 Wages Boards listed in the last summary published 
by the State of Victoria* and 59 in Tasmania. Each Wages 


1H. M. Murphy, “The Victorian Labour Laws,” Victorian Printing Office, 
Melbourne, 1912, p. 1. 

2 Summary of Wages and Conditions Fixed by Wages Boards, or by Court 
of Industrial Appeals, State Printing Office, Melbourne, Victoria, April, 1939. 
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Board is composed of an equal number of employer and employee 
representatives (generally two from each side) presided over 
by an impartial chairman who is usually a Police Magistrate. 
The Board meets as often as is necessary, and before an issue is 
decided the Chairman withdraws from the meeting in the hope 
of allowing the employer-employee members to come to some 
agreement among themselves. Failing here, the Chairman makes 
a ruling which, in the absence of proper protest, becomes binding 
upon the parties and constitutes the terms of a new or modified 
working agreement covering the industry or trade. Occasionally 
an appeal from the Wages Board ruling is sought by one party 
to the dispute, and according to the Victorian state law, takes 
place before a properly constituted Court of Industrial Appeals, 
whose decision is ordinarily final and binding upon the disputants. 
In general the Tasmanian system is similar to that of Victoria, 
with the exception of the court of appeals, which is found only 
in Victoria. 

The Australian Constitution was patterned after the Constitu- 
tion of the United States, and thus has given rise to a number 
of interesting questions of constitutionality. In Australia, as in 
the United States, among the most perplexing is that of states 
versus federal rights. The Commonwealth was formed in 1901, 
and the Commonwealth Court of Conciliation and Arbitration 
was created in 1904. The Court is composed of a Chief Justice 
and three associates, whose primary duties are to promote good- 
will in industry over which the commonwealth has jurisdiction, 
by providing conciliation services with a view of effecting an 
amicable agreement between the parties. Failing here, the Court 
attempts to settle the difficulties peacefully by rendering equitable 
awards. It sees to it that both parties faithfully abide by agree- 
ments or awards. 

The law provides further for the appointment of not more than 
three Conciliation Commissioners, with tenures of five years 
each, who have authority to intervene in industrial disputes and 
to summon conferences. In addition, each Justice of the Com- 
monwealth Court is charged with the duty of endeavoring to 
reconcile the disputing parties, and in so doing he may call com- 
pulsory conferences. 





The state has suspended the publication of these summaries for the duration 
of the emergency. 
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Included in a list of industries subject to the jurisdiction of 
the Commonwealth Court are the coal-mining, shipping, pastoral, 
timber trades, clothing, breweries, glass and rubber industries, 
large sections of the metal and printing trades, and of the railway 
and tramway employees, even though these last named represent 
industries which are state or municipal-owned. A supplementary 
system of arbitration is applicable to employees of the Crown, 
but these workers, of course, come within the jurisdiction of 
the federal Court. 

Other employees, if they fall inside the bounds of compulsory 
arbitration at all, come within the jurisdictions of their respec- 
tive states. Throughout the states of the Commonwealth workers 
who are members of labor unions are privileged to register their 
unions with the state or federal court, and thereby become gov- 
erned by the regulations of the court and profit by the benefits 
it offers. The chief advantages of registration are found in the 
facts (1) that the Court can be approached to secure a ruling on 
all matters of difference, including questions of wages, hours, 
overtime pay, working schedules and conditions, vacation periods, 
safety regulations, and sick leave; and (2) that these wage levels 
and conditions are, with but few exceptions, uniform throughout 
all similar enterprises in each industry, except for allowances 
which are made for differences in living costs throughout the 
Commonwealth. 


III 


How has this system stood the strain of wartime economy 
and effort? Enough time has elapsed since the outbreak of hos- 
tilities in September, 1939, to permit the drawing of several sig- 
nificant observations. 

The system of compulsory arbitration in Australia has never 
been able to eliminate strikes and lockouts. Nor has this objec- 
tive been claimed by the proponents of the system. In fact, 
with the exception of a few brief periods, the laws have not 
prohibited these acts of violence by employers and employees. 
Under the Commonwealth law, for instance, the Court may, if 
it feels justified to do so, declare that a strike exists between 
the employers and employees of one plant, whereupon other em- 
ployers in the same industry are permitted to lock out their 
employees. In like manner if an employer attempts a partial 
lockout of employees, the Court is empowered to authorize a 





— teh ff 


an 








The War and Industrial Arbitration in Australia 29 





strike of the employees to cover the industry affected. In the 
words of one authority, “the parties are thus placed on an even 
footing. No longer would a party who breaks the law, it was 
hoped, be in a position to profit from the circumstance that 
another was observing it.’’* 

Failure on the part of the union, however, or breach of con- 
tract on the part of the employer, constitutes an illegal strike 
which may invite an act of deregistration of the union, thus deny- 
ing members access to the arbitration machinery of the Court 
and to its rulings; or it may lead to the imposition of penalties 
and fines provided by law. But any impartial review of the 
history of industrial arbitration must lead one to conclude that 
the system has been instrumental in lessening the number and 
seriousness of open breaks between workers and employers, and 
thus has materially promoted the cause of industrial peace, even 
though it has not succeeded in eliminating all of the techniques 
of industrial strife. 

The strain of warfare has revealed certain weaknesses in the 
peacetime arbitration system of Australia. At the outbreak 
of war industrial relations were relatively quiet throughout 
the country. Then followed, in rather quick succession, several 
developments. 

Early in 1940 a strike developed in New South Wales among 
coal miners over the conditions stipulated in an award made 
in November, 1939, and February, 1940, by the Federal Arbi- 
tration Court. The Union had sought a 30-hour week for its 
members, but in the award issued by the Court they had even 
been refused a 40-hour week (inclusive of crib time) for all 
employees, with a proportional increase in hourly rates of pay. 
They had also sought to obtain the creation of a Special Tribunal 
independent of the Court to provide for the future needs of the 
coal industry. So the Union took matters into its own hands, 
and for ten weeks its members remained on strike in mines of 
New South Wales, Victoria, Queensland, and Tasmania. Fol- 
lowing a compulsory conference called by the Chief Justice of 
the Commonwealth Court, the men agreed to return to work after 
assurances had been made that the Court would review the 
awards with the prospect of varying those in force to which 
the miners were objecting. Variations were announced in July, 


8 Orwell Foenander, Towards Industrial Peace in Australia, Melbourne 
University Press, Melbourne, 1937, p. 43. 
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1940, and concerned chiefly the matter of wages, annual leave 
with pay, and provision for Boards of Reference under the 
awards. But a large portion of the industrial structure of the 
country, including the war industries, had been slowed down 
because of fuel shortages, and the nation’s defense program had 
suffered. 

A second development resulting from the pressure of war took 
the form of a petition by the Trade Unions. In August, 1940, 
under motion of the Unions of Australia, the Commonwealth 
Court opened its 1940-1941 Basic Wage Inquiry, the first general 
review of basic or minimum wages which the Court had made 
since 1937. In general the unions were seeking to obtain through 
this Court an increase of approximately 14 per cent in basic 
wages to help meet rising living standards and rising costs.‘ 
They also sought to have the Court incorporate a 6 shilling “load- 
ing” ordered in June, 1937, into a “needs” wage to be applied 
to all states, under the theory that this amount represented a 
general increase in the standards of living of the working people 
of the nation. During the hearings which stretched into the 
early months of 1941, they attempted to show how business con- 
ditions supported this request for increase in wages. But the 
Court felt uneasy about saddling Australian business with such 
a heavy burden during a war period so fraught with uncertain- 
ties, and unanimously refused to order the change. Instead it 
suggested that sometime after June 30, 1941, the union’s appli- 
cations could be renewed, if the impact of Australian planned 
war economy on industry could then be measured. To date the 
Unions have not chosen to reopen their applications. 

Another force pressing for a change in the peacetime arbitra- 
tion system was the slow but steady development of defense in- 
dustries by the Commonwealth government. By the latter part 
of 1940, the growth of these new industries had created a shortage 
of labor supply in some of the skilled trades. The way in which 
this development has added to the problems of the Commonwealth 
Arbitration Court has been the inevitable result of the policy 
of the Commonwealth government in recruiting manpower for 
defense operations. In opening up new armament plants the 
unit was often added to an existing manufacturing company 
operating under the jurisdiction of a State Court. Finding an 


4It must be remembered that practically all wage levels in Australia are 
established by arbitration before the state and federal Courts. 
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adequate supply of skilled tradesmen difficult to obtain at rates 
of pay established by rulings of the State Courts, the Common- 
wealth Court would set a rate above the current level for them. 
Thus two machinists working side by side in the same manufac- 
turing plant would discover that the one who happened to be 
employed by the Government under a Commonwealth Court 
award was receiving a few pence per hour more, for the same 
type of work, than the old-time worker operating under awards 
set by the State Courts. 

Peaceful relations under these conditions could not continue 
for long, and soon the Commonwealth Court found its dockets 
flooded with applications from workers whose unions have here- 
tofore been registered under their respective State Courts, or 
boards, each seeking a new and higher wage decree from the 
Commonwealth Court. To meet this anomoly, the state bodies 
quietly began to reduce their field of jurisdiction in favor of 
the Commonwealth Court. Where this has been unwise or im- 
possible, the state bodies have adopted the policy of following 
the lead of the federal Court in matters relating to wages, hours, 
and employment conditions. 

A final factor worth noting has been the sudden change into 
which workers and their families as well as enterprisers and 
whole industries have been plunged since the outbreak of war. 
Changed conditions have greatly increased the number of ap- 
plications for hearings before the various arbitration bodies. 
This deluge of cases, in turn, has caused increasing delays in 
the issuance of awards in their settlement. This has thrust a 
heavy burden upon the arbitration machinery, which, during 
peace times, had operated to the general satisfaction of all parties 
throughout the country. In fact, by the end of 1940 strikes in 
steel, mining, armaments and allied industries were threatening 
to disrupt war production to such an extent that a keen demand 
for implementing the system was being voiced by both labor and 
management. 

On November 22, 1940, the Australian Prime Minister made 
the following announcement which foreshadowed the changes 
which these new conditions were necessitating, and which already 
had been unanimously approved by the National Advisory War 
Council under the war-time constitutional powers of the Com- 
monwealth Parliament: 


“The Council agrees that the Commonwealth Court of Conciliation 
and Arbitration must be preserved as the centre of the arbitration 
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system, but is of the opinion that the means available to it should be 
made more extensive and flexible. In particular, it is desirable that ways 
and means should exist for prompt intervention in any dispute or dif- 
ference, however small, the growth or aggravation of which might impair 
the war effort. 


“The Council has also taken into account the fact that whereas the 
jurisdiction of the Court is, in times of peace, limited to the prevention 
and settlement of industrial disputes extending beyond the limits of one 
State, there are in time of war no limits to the Commonwealth’s indus- 


trial power, except such limits as are to be found in the defense power 
itself.” 


Then followed several specific suggestions which on December 
16, 1940, were issued as law in the form of the “National Security 
(Industrial Peace) Regulations.° The jurisdiction of the Com- 
monwealth Court was, under these regulations, extended into 
territory which during times of peace is reserved for states only, 
and the Court was given the express power to deal with any in- 
dustrial dispute which had been certified to be “within the inter- 
ests of industrial peace and national security.” ° The Court was 
given the power to make a common rule and industry award, 
thus equalizing the wage costs for all producers within an in- 
dustry or group of industries, whether state or federal in scope 
of operations. It was given the express authority to step into 
any industrial matter where the “matter has led, or is likely 
to lead to industrial unrest” in order to preserve peace.’? Fur- 
thermore, to expedite conciliation and arbitration, the Governor- 
General was given power to appoint “more than three” Concilia- 
tion Commissioners whose duties were to investigate all matters 
connected with disputes, and act as conciliator and mediator in 
effecting peaceful settlements.* Finally, the Court was given 
power to establish Boards of Reference to “investigate and re- 
port in connection with such matters as the Court directs.” ° 

In addition to the far-reaching implementation effected through 
the enlargement of the bounds of jurisdiction of the federal Court, 
and the appointment of additional conciliators and Boards of 
Reference, the Australian government also observed (through 


5 Published Dec. 17, 1940 in the Commonwealth of Australia Gazette, 
No. 256. 

6 Section 5a. 

7 Section 9. 

8 Section 15. Prior to this order, only one conciliator had been appointed. 

® Section 17. 
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its Prime Minister) that there were problems so complex and 
peculiar in the coal industry that it was felt necessary to create 
for this industry a Central Reference Board with a series of 
supplementary local or district Boards. This was done by the 
issuance of The National Security (Coal Mining Industry Em- 
ployment) Regulations, gazetted on February 10, 1941. Under 
these regulations all disputes arising within this industry are 
to be promptly adjudicated by the local, district or Central Boards, 
a mechanism not far dissimilar to that provided by the Rail- 
way Labor Act of the United States.*° 


IV 


Not enough time has yet elapsed to judge the adequacy of 
these changes, but there is every reason to believe that at last 
the special problems of arbitration presented by the War in 
Australia are being effectively met. To Americans there cannot 
help but be a simple lesson in Australia’s experiences. It is, 
briefly, that regardless of how we may view compulsory arbitra- 
tion during peace, in times of war some simple and expedient 
machinery for the fair and speedy settlement of disputes must 
be developed. We, too, have learned our lesson. Out of the White 
House Conference in Washington last December has come the 
first and most important step in the creation of a system which 
will operate at least for the duration of the emergency. In 
this program the American Arbitration Association has a chance 
to play a major réle. 





ARBITRATION MEETS THE HAZARDS OF WAR 
THE STORY OF A CASE 


IN March of 1939, when war clouds were rumbling over Europe 
and the future of international trade was becoming uncertain, 
two business men met in New York to negotiate a contract for 
the sale and delivery of large quantities of Finnish wood pulp 
to a paper manufacturing plant in a southern state. Before that 
contract could be completed it was destined to be affected by many 
tremendous events—the outbreak of war, the mining of trade 


10 For a full description of the duties of these Boards, see International 
Labour Review, Vol. xliv, No. 2, August, 1941, pp. 206-207. 
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routes, naval blockades and the confiscation of products for 
military purposes. 

Some of these dangers were foreseen when the contract was 
made and a number of provisions guarding against them were 
included in the contract. 

There was, first, an arbitration clause, guarding against the 
dangers of unsettled disputes or differences, should any arise. 

There was also a comprehensive force majeure clause, pro- 
viding that if certain specified conditions came into being—act 
of God, war, detention at sea, mobilization, obstruction of navi- 
gation by ice, etc.—to prevent the manufacture, shipment or 
sea-transport of wood pulp, seller could cancel shipments re- 
quired to be made while such conditions existed. 

A third provision, known as a “war clause rider” was rejected 
by the buyer and eliminated from the contract on the ground 
that the seller, forewarned against increased costs of manufac- 
ture and shipment, must take that risk. This clause would have 
provided: 

“In the case of abnormal conditions arising from a state of war the 
sellers, failing agreement between the parties as to the payment of 
increased costs which may arise in the manufacture and/or transporta- 
tion and/or insurance of the pulp remaining to be delivered under this 


contract, shall have the right to cancel further deliveries so long as such 
increased costs prevail.” 


Nothing transpired to interfere with the first two agreed upon 
bi-monthly shipments of 1,000 tons each. Then, on September 1, 
1939, Germany’s invasion of Poland signalled the beginning of 
the World War. Blockades were immedately put into force, the 
Baltic, Kattegat and Skagerrak were mined, and exports were 
licensed by the Finnish Government. And on November 30, 1939, 
came the invasion of Finland by Russia. 

Few ships risked the dangers of war, blockade and mines. One, 
however, got through, consuming seven months in a passage 
which normally would have taken but twenty days—months in 
which the ship was detained by both the German and the French 
navies, went aground off the coast of Holland, put into port for 
repairs, got free again and finally reached its destination, de- 
livering to the importer the October quota and 333 tons on the 
balance. The mill which manufactured the particular brand of 
pulp contracted for was located only ten miles from the scene 
of some of the severest fighting; it suffered bombing and ceased 
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operation in December, 1939, when it was dismantled and all 
pulp confiscated by the military authorities. There were no fur- 
ther deliveries against the contract. 

The importer, who instituted a claim of $400,000 against the 
exporter for failure to deliver, pleaded a different set of circum- 
stances before the board of arbitrators and asserted that the ex- 
porter could be relieved from its obligation only if conditions 
actually prevented manufacture and transportation of goods. In 
order to show this was not the case, the importer claimed that 
during the period when it could not obtain deliveries, the exporter 
had delivered thousands of tons of pulp to other customers in 
the United States, for some of which it received as high as $70 
per ton, whereas the contract price between the parties was 
$26 per ton. Since the importer had refused to include in the 
original contract a war clause rider which would have compelled 
it to pay extra costs of manufacture or shipment due to ab- 
normal conditions arising, it had refused to agree to pay such 
increased costs on later shipments of pulp. In brief, the im- 
porter’s position was that only if the exporter had been unable 
to bring and had not brought into this country any pulp during the 
latter part of 1939, would it have been relieved from its obliga- 
tion under the contract. 

Against this charge the seller contended that only by a long, 
hazardous trip partly by rail and partly by truck over almost 
impassable roads to the port of Petsamo in the far north was it 
able to ship any pulp to the United States, which was apportioned 
among customers willing to pay the extra costs. 

Even the arbitration proceeding was affected by the fortunes 
of war. Evidence and affidavits sent from Finland were lost when 
the ship carrying them was torpedoed and sank off the Faeroe 
Islands. Reassembling of these papers caused another month’s 
delay. After seven hearings and the submission of a mass of 
evidence, the arbitrators unanimously awarded in favor of the 
seller and disallowed the claim of the importer for damages 
arising out of the cancellation of the contract. 











INTER-AMERICAN ARBITRATION 


ARBITRATION ON AMERICAN-MEXICAN TRADE 
ROUTES 


ONE of the functions of the Inter-American Commercial Arbi- 
tration Commission is to keep the inter-American trade highways 
free of commercial disputes. Organized in 1933, by resolution 
of the VIIth International Conference of American States, the 
Commission is constituted the guardian over these highways.* 
Its duty is to discover differences, grievances and misunderstand- 
ings that threaten good commercial relations, that undermine 
confidence and goodwill and that clog the way to future trade 
developments, and to get them amicably settled and out of 
the way. 

To accomplish this the Commission has a trade periscope 
in each Republic which senses the danger, brings it to the sur- 
face and disperses it. One of the most effective of these is the 
Committee for Mexico. It is effective because it is representative 
of all of the commercial interests that are interested in the ex- 
pansion of trade between the two countries; and it is effective 
because both the United States and Mexico have not only the 
will but the machinery to keep trade routes and terminals free 
from disputes. 

With the improved trade relations under the recent trade 
agreements between the United States and Mexico, with the 
coming of the war drawing the two countries closer together, 
with the great expansion of trade between the two countries, 
and with the activity of the Inter-American Development Com- 
mission, the Inter-American Commercial Arbitration Commis- 
sion has fitted into this complex trade pattern a more active 
program for redoubling its efforts for taking disputes out of 
old relations and keeping them out of new ones. 

This program began in November, 1941, with a visit by the 
Secretary of the Commission, Joseph M. Marrone, to Mexico 
upon the invitation of the Mexican Committee of the Inter- 


*See ARBITRATION JOURNAL (Vol. 5, Nos. 3-4, p. 258) for report on 
Organization of Commission. 
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American Commission and it was followed by a reception- 
luncheon-conference with the new Treasurer of the Committee 
for Mexico, Sr. Salvador Ugarte, at the Cloud Club in New York, 
thus uniting Mexicans and Americans more fully in the joint 
enterprise. 

As a result of the renewed activities and mutual interests, the 
Committee for Mexico has been reorganized for more effective 
work in this crisis. It now comprises Dr. Roberto Casas Ala- 
triste, Chairman, Banker and Professor of Accounting at the 
National University; Sr. Luis Latapi, Secretary, Vice President, 
Credito Minero; Sr. Salvador Ugarte, Treasurer, President, 
Banco de Comercio; Lic. Salvador Martinez de Alva, Executive 
Secretary, former Mexican Ambassador to Guatemala; Lic. 
Nicanor Gurria Urgell, Professor of International Law at the 
National University, and Lic. Antonio Perez-Verdia F. Fur- 
ther members are being added so that the Committee will repre- 
sent all of the business interests in Mexico. 

The Mexican Panel of Arbitrators, now consisting of 29 mem- 
bers located in Mexico City, Guadalajara, Mazatlan, Monterrey 
and Torreon, is being increased through nominations by the 
Confederation of Mexican Chambers of Commerce and the 
American Chamber of Commerce of Mexico, so it will be pos- 
sible to command the services of the highest experts in every 
field of trade in the settlement of any controversy between busi- 
ness men of other Republics and those in Mexico. 

Arrangements have also been made for the opening of a 
headquarters and a part-time secretary to be occupied in an 
educational program for carrying the knowledge of arbitration 
to the business interests of Mexico. This was confirmed at the 
luncheon given in honor of the Treasurer of the Committee for 
Mexico, Sr. Salvador Ugarte. 

The immediate practical result of the renewed activity has been 
the reference, within a few weeks, of five complaints to the 
Mexican Section and eight complaints to the Commission’s head- 
quarters in New York. These involve such matters as failure to 
deliver an order or to pay commissions, quality of merchandise, 
and adjustment of claims. While small in amount, these un- 
settled claims have infinite capacity for making trouble that 
can be enlarged beyond imagination by those bent on separating 
the interests of the Americas. 

The initiation of this program has also been followed by in- 
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creased use of arbitration clauses in contracts between American 
and Mexican firms. In this way the Committee for Mexico is 
building for future permanent commercial peace between the 
two countries. An illustration of what may occur when such 
clauses are not used is provided in the following letter received 
by the Commission: 


“A resident of a remote part of Mexico sent an order to a business 
concern in the United States for certain material to be installed in an 
electric plant. The purchaser was required to pay cash in advance 
covering the whole purchase price. When the material arrived it was 
found to be entirely different from the specifications, and the purchaser 
rejected the same on that ground. The seller admitted that the material 
shipped was not the same as ordered, excusing himself on the ground 
that owing to the present war conditions material of exactly the kind 
ordered was unobtainable, so the other was shipped in its place, and 
he claimed it was just as good. The purchaser insisted it was not what he 
had ordered and was not as good and that he does not want it, and holds 
it as the disposal of the seller, and wants his money back. The seller 
refuses to take the material back, and refuses to return the money—in 
fact will no longer answer any letters on the subject. 

“This purchaser, therefore, being without an arbitration agreement, 
has no remedy but to retain a lawyer in the United States and sue the 
seller to compel compliance with the contract or in damages for the 
breach of it. This of course would mean expense and long delay, and 
meanwhile the purchaser badly needs the material which he ordered. 
He is willing to submit the matter to arbitration, but if the seller 
refuses, which he evidently will, the purchaser has no remedy but a 
lawsuit.” 


Mexico offers a most fertile field for arbitration on a stable 
foundation, for the Mexican Code of Commerce provides pro- 
cedure for arbitration of existing disputes. One of the things 
that is interesting the Committee for Mexico is the possible 
amendment of the Code to cover future disputes and so harmon- 
ize the practice with modern laws in the United States.* 

The Confederation of Mexican Chambers of Commerce and its 
128 member Chambers have long been exponents of arbitration 
and have applied it in the various cities where they function. 
This constructive work in the development of domestic arbitra- 
tion has prepared a sound base upon which to build inter-Ameri- 
can facilities. The genuine interest of the Confederation in the 


* Prepared and submitted as part of the Report on Mexico is a Memo- 
randum on Legal Inter-American Arbitration in Mexico, by Perry Allen, of 
the firm of Hardin & Hess. 
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development of inter-American arbitration is, therefore, of the 
greatest help to the Commission. 

As indicating the sincere interest being taken by the Committee 
of Mexico and its desire to carry on an arbitration program, there 
follows, in part, a letter from the Chairman of that Committee, 
Sr. Roberto Casas Alatriste: 


At the suggestion of Mr. Joseph M. Marrone, Secretary of the Com- 
mission, I have prepared this memorandum of the most important 
matters which we discussed during Mr. Marrone’s visit to our city. 

1. We met together on the 10th inst., Mr. Marrone, Mr. Perry Allen 
and the undersigned. Mr. Allen suggested that the Commission prepare 
for publication a small booklet for distribution among the principal 
exporters, importers, merchants and industrialists, etc., especially so 
in cases where these people, upon becoming aware of the existence of 
the Commission and of our Sectional Committee, wish to know in what 
manner they may make use of the advantages of inter-American arbi- 
tration. This publication could be suitable for enclosure in a “standard” 
envelope for letters, and containing not more than 1,000 words. This 
publication ought to contain, besides something relating to the advan- 
tages offered by inter-American arbitration, an outline of the procedure 
of the Commission, of our Sectional Committee, and something about 
our participation in cases where the contracts contain the suggested 
clause of the Commission as well as in cases where the clause is not 
included. 

2. We have inquired of Mr. Marrone regarding the existing stipula- 
tions for determining the selection of the arbitrators, and from which 
panels they should be selected; what is implied by the designation of 
the country where the arbitration should take place. Mr. Marrone 
suggested that we include this question in this memorandum so that 
the Commission may give us the answer. 

8. During visits made by Mr. Marrone, accompanied by one of my 
representatives, to the members of our Sectional Committee and to 
some other persons whom we consider would be interested in the work 
of the Commission, we had the opportunity of gathering the following 
opinions: 

Mr. Luis Latapi, Secretary of our Committee, suggested the advan- 
tage of intensifying the propaganda for the use of commercial arbitra- 
tion, especially by means of the inclusion of the arbitration clause in 
the contracts prepared in the United States. 

Mr. Leopoldo H. Palazuelos, President of the Confederation of 
Chambers of Commerce and Industry, showed a great deal of interest 
in cooperating with the work of the Commission and of our Sectional 
Committee, and offered to place at our disposal the official organ of 
said Confederation, as well as the system of circulars which it is in 
the habit of sending periodically to the Chambers and to each of the 
members, so as to facilitate our educational and informative work 
amongst the commerce and industry of the Republic. 
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Lic. Nicanor Gurria Urgell, member of our Sectional Committee, 
suggested that the educational work be conducted through the Law and 
Commercial Schools, and to try to enlist the cooperation of those bodies 
for this purpose. 

4. Mr. Perry Allen prepared a memorandum of various legal aspects 
of inter-American arbitration and suggestions for modification of the 
present legislation in Mexico, copy of which he handed personally to 
Mr. Marrone and he offered also to send to our Committee another copy, 
so that this Sectional Committee may appoint a Commission to study 
said memorandum and arrive at definite conclusions for the purpose 
of making the legislation in our Republic more suitable for the use of 
inter-American arbitration. 

5. We should like to know what are your definite suggestions for 
the organization of the Sectional Committee with regard to the work 
which will have to be done very soon and the manner in which in other 
countries the necessary funds have been obtained to keep the employees 
who will be in charge of the administrative work and possibly—if cir- 
cumstances warrant it—the establishment of an office, because although 
all the members of the Sectional Committee are willing to give all our 
cooperation in a disinterested manner, and wish to give our personal 
contingent in order to obtain the best solution of all disputes which may 
arise in international commerce, our personal responsibilities surely 
prevent us from disposing of the necessary time to give to routine 
administrative matters. 

6. We consider that Mr. Marrone’s visit has been of extreme use- 
fulness in the work of this Sectional Committee, as there has been 
awakened a sincere interest in arbitration among the principal mer- 
chants, industrialists, bankers, etc., in the cities visited by Mr. Marrone, 
and we therefore sincerely thank the Inter-American Commission and 
also Mr. Marrone for his visit, and which especially for the undersigned 
has been very pleasant.” 


With this auspicious beginning, the Commission looks forward 
to a greatly enlarged activity in Mexico and to a wider oppor- 
tunity to be of service in the maintenance of friendly inter- 
American relations. 





ARBITRATION IN ACTION IN INTER-AMERICAN TRADE 


IN an article in the previous issue of the JOURNAL, the Chairman 
of the Inter-American Commercial Arbitration Commission called 
attention to the services rendered by the Commission and its 
Inter-American Business Relations Committee to business men 
of the Americas in “untangling snarled threads in the fabric of 
inter-American trade.” Brief summaries of some new typical 
“snarls” and their recent adjustment by the Commission follow: 
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Residence of 


Parties Summary of Case 
New York City The poor quality of a shipment of 25 cases of 
and cheese from a firm in Buenos Aires to a New 
Buenos Aires York importer resulted in the withholding of 


payment. Offer of services in disposing of 
differences led to an amicable adjustment by 
the parties. 


New York City An error in following specifications on part of 
and a shipment of radios led to rejection by a 
Sao Paulo, Brazil Brazilian importer of the entire shipment. 


Following manufacturer’s offer to make allow- 
ance and accept return of 20 radio sets in- 
correctly shipped, matter was referred to the 
Tribunal. With the cooperation of the Ameri- 
can Chamber of Commerce of Sao Paulo, 
negotiation resulted in a mutually satisfactory 


adjustment. 
Manoa, Pa. Two investors of $5,000 in a company producing 
and vegetable oil under the direction of a resident 
Minas Geraes, Brazil of Brazil, the properties of which were sup- 


posed to be in Mato Grasso, became concerned 
regarding the status of the company and its 
South American holdings. Through the co- 
operation of the American Commercial At- 
tache in Rio de Janeiro, the Commission was 
able to secure for the investors data which it 
had previously been impossible for them to 


obtain. 
Guayaquil, Ecuador This claim, referred by the Ecuadorean Consul 
and General, arose out of non-delivery by a N. Y. 
New York City exporter of merchandise for which payment 


had been made. Investigation disclosed that a 
dissolution of the partnership had occurred 
and that the purchaser also owed the old firm 
a small balance on an earlier account. An 
offer by the new firm to make a settlement 
was accepted and check forwarded to the 
customer in Ecuador by the Commission. 


Guayaquil, Ecuador An Ecuadorean agent of a N. Y. firm claimed 
and $194 was due him for commissions. The firm, 
New York City however, contended that it had changed agen- 
cies and that any amounts due the former 

agent were payable to him by his successor, 

and promised to issue instructions that claim 

be paid. Before doing so, however, the firm 

learned of some damaging statements made by 
its former agent, and offered $50 in lieu of 
full settlement. 
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Residence of 
Parties 


Quito, Ecuador 
and 
New York City 


Quito, Ecuador 
and 
New York City 


Guatemala City 
and 
Tatanny, Pa. 





Summary of Case 


A claim by importer of shortages in spools of 


yarn shipped to them resulted in agreement 
to submit to impartial examination by an 
expert from Panel of American Arbitration 
Association in presence of representative of 
shipper and of the Ecuadorean Consul Gen- 
eral, to determine whether shortages, if any, 
existed, and what allowances were due im- 
porter. Examination showed shortage of ap- 
proximately 200 yards per spool, whereupon 
shipper contended that spools had been tam- 
pered with, and refused to proceed with arbi- 
tration. Buyer was proceeding with motion 
to compel arbitration, as agreed to, when it 
advised the Commission that a settlement had 
been arrived at and the matter amicably 
adjusted. 


Through the Pan American Union, a claim was 


referred for commissions due a sub-agent for 
a N. Y. mfr. of soaps and cleaning products. 
Call upon the mfr. revealed that all commis- 
sions were cleared through its principal agent, 
whose signed release was necessary in order 
to make payment to the sub-agent. The latter 
was so advised, release secured and payment 
of claim was made. 


A three-sided case, showing the many ramifica- 


tions and extensive damage to goodwill that 
may result from a single transaction, was 
referred to the Commission, when the Guate- 
mala City agent of a local buyer made a claim 
upon the U. S. mfr. of a threshing machine, 
resulting from alleged failure of machine to 
operate as specified. Several replacements had 
been made, including a new motor, each change 
necessitating flying an engineer into the 
hinterland. Claim for $321 represented agent’s 
expenses in endeavor to repair machine and 
balance buyer refused to pay, due to unsatis- 
factory performance. 


Seller contended that poor quality of wheat was 


responsible for failure to thresh number of 
bushels per hour claimed as capacity of the 
machine, also that high altitude would affect 
the motor. As claim was made two years 
after purchase and the mfr. was without 
means of knowing how thresher had been 
handled or cared for, he refused to arbitrate. 
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Residence of 


Parties Summary of Case 
Guatemala City The second claim arising out of the thresher 
and transaction was made against the Guatemala 
New York City City agent by the N. Y. broker who sold it. 


When original motor failed to work satis- 
factorily, a stronger one was shipped, with 
understanding that the first would be returned. 
When substitute failed to work satisfactorily, 
the local agent kept both motors. The manu- 
facturer disclaimed responsibility and the 
N. Y. broker claimed $125, which the agent 
refused to pay on the ground he had already 
lost $321 on the transaction. The intervention 
of a Guatemala member of the Commission 
secured the agreement of the agent to return 
the motor to the broker. 


Leon, Nicaragua A complaint was referred by the American Con- 


and sular Service, Managua, through the “Ameri- 
Chicago can Exporter” in N. Y. C. that a prepaid order 


for four radios had remained unfilled five 
months. Correspondence with the seller led to 
an investigation and an apology, with an 
assurance that a newer and better type radio 
would be shipped immediately to the customer. 


Leon, Nicaragua An order was placed by an individual in Leon 
and for goods advertised locally by a firm in Phila- 
Philadelphia delphia. A complaint that the merchandise 


had not been received led to discovery the 
goods had been erroneously sent to Havana. 
Customer demanded refund; seller refused, 
but offered to fill order and ship immediately. 
Intervention by the Commission led to refund 
to customer and amicable solution of differ- 
ences. 


Managua, Nicaragua Investigation of a complaint of a Managuan ex- 

and porter that a Newark importer of sharkskins 
Newark had paid only $14.71 for shipment claimed to 
be worth $130 disclosed that the skins were 
practically worthless and had to be thrown 
away. Buyer produced an affidavit from an 
impartial grading expert in sharkskins to this 
effect, which was transmitted to Managua and 
the case closed. 
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PENDING CASES 


Fifty-four new matters were referred to the Tribunal in October, 
November and December, as compared with 28 in the preceding two 
months’ period. 

In a growing percentage of new cases submitted to the Commission, 
American defense efforts are concerned, as Government priorities and 
the freezing of raw material supplies, such as silks, have led to diffi- 
culties in the filling of accepted orders or making deliveries at times 
scheduled. In this category fall the failure of a New York firm to 
deliver an order of iron sheets and wire; the failure of a Chicago 
exporter to make shipments of accepted orders for paper stocks; the 
cancellation by a Waterbury firm of orders to ship fasteners; and the 
cancellation by a New York hosiery manufacturer of orders accepted 
for 1500 dozen pairs of ladies’ hosiery, due to freezing of raw silk. 

Other matters included a dispute concerning the quality of a shipment 
of bananas; failure to pay for a shipment of paint used in redecorating 
the Palace of Justice in a South American capital; a claim arising 
because a New York exporter made a shipment, which included nar- 
cotics, by freight instead of parcel post; an error in the manufacturing 
of a theatre marquee and sign, which was shipped without prior 
approval of blueprints; failure to make shipment of $9,000 in goods 
when a Chicago firm declined to consummate arrangement with Colom- 
bian agent due to poor financial condition of the latter; misuse of a trade 
name claimed to be the property of a New York cosmetics manufacturer 
by a Chilean company; non-deli: _. y of chemicals by a Mexican exporter 
and consequent necessity of Los Angeles importer to reimburse cus- 
tomer; delivery to Chilean importer of radio sets not equal to specifica- 
tions; deficient quality of a shipment of raw wool from Ecuador. 





INTER-AMERICAN NOTES 


Adjustment of Mexican Oil Claims. Friendly relations between 
the Governments of the United States and Mexico have been 
further cemented by the appointment of “arbiters” to represent 
both countries in joint negotiations to determine just compensa- 
tion to be paid the nationals of the United States “whose proper- 
ties, rights or interests in the petroleum industry in Mexico were 
affected to their detriment by acts of the Government of Mexico 
subsequent to March 17, 1938.” 

President Roosevelt, on December 19, 1941, designated Mr. 
Morris Lewellyn Cooke, of Philadelphia, chairman of the Ship- 
building Stabilization Committee, as the representative of the 
United States, and Sr. Manuel J. Cevada has been named by 
President Camacho to represent the Mexican Government. 
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The representatives are expected to complete their evaluation 
work in four months. Should they not arrive at an evaluation 
satisfactory to both countries, each will prepare within one month 
a document to be turned over to his respective government. 


New Post for Ambassador Braden. The Honorary Chairman of 
the Inter-American Commercial Arbitration Commission, the 
Hon. Spruille Braden, was named by President Roosevelt in 
December to serve as United States Ambassador to Cuba. Am- 
bassador Braden left his former post in Colombia in January, 
and expects to take up his new duties immediately. 


A Boost to the Good-Neighbor Policy. One of the cases adjusted 
in recent months by the Inter-American Tribunal concerned a 
United States exporter and a firm in San Jose, Costa Rica. The 
extent to which the friendly adjustment of differences arising 
in inter-American trade promotes goodwill between the American 
Republics is evidenced by the following letter sent to the Com- 
mission by the head of the Costa Rican firm: 
“TI reiterate my heartiest thanks for the diligence and cooperation 
with which you have attended my complaint and which reaffirms to us 
Latin Americans the Good Neighbor policy which has been initiated and 


put into practice by the American people, represented by its great 
President, Mr. Roosevelt, for the well-being of all the Americas.” 











COMMERCE AND INDUSTRY 


San Francisco Chamber of Commerce Wins Award. The first 
award of a silver plaque to be presented annually by the Im- 
porters’ Guide to the organization or group rendering the most 
distinguished service in advancing arbitration as a means of 
settling foreign trade disputes, was bestowed upon the Foreign 
Commerce Association of the San Francisco Chamber of Com- 
merce at a luncheon meeting on December 5, 1941. 

The award, the first of its kind in the history of foreign trade, 
was created by Eugene F. Sitterly, president of Importers’ Guide, 
and was presented under the auspices of the American Arbitra- 
tion Association, after a Committee representing the Association 
and the Importers’ Guide had considered the qualifications of 
several hundred possible recipients who had performed meritori- 
ous service in fostering the settlement of disputes that might 
hinder foreign trade. 

The presentation of the plaque was made by Dr. Henry F. 
Grady, president of the American President Lines and former 
Assistant Secretary of State. In his short presentation speech, 
Dr. Grady said: 


“There is something spiritual about the promotion of the principle of 
arbitration. It represents an advance in civilized living that goes beyond 
the realm of mere commercial transactions. Its benefits are social as 
well as economic. When the principle, in some form or other, can be 
projected to encompass the field of international dispute, then may we 
truly expect a world order founded on justice and peace. .... I have 
seen at close hand the gropings toward a technique or formula for 
the settlement of international disputes. I believe that the hope of 
mankind lies in the ultimate universal acceptance of some form of 
international arbitration.” 


The Association was represented at the luncheon meeting 
by Marshall Dill, a member of its Board of Directors, and the 
plaque was accepted on behalf of the Foreign Commerce As- 
sociation by its Chairman, Ian Armstrong. 

One of the first functions of the Foreign Commerce Associa- 
tion, when it was formed in 1918, was to develop a uniform 
contract for use in foreign trade and to promote arbitration in 
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this field by including provisions for the arbitration of disputes. 
When, as a result of the depression, the Association was incor- 
porated into the San Francisco Chamber of Commerce in 1930, 
the arbitration policies were continued and have since then con- 
tinued to function under the Chamber’s auspices with conspicu- 
ous success. 


Arbitzaiion Clause in “Liberty Ships” Contracts. The greatest 
“customer” in ihe history of the world, the U. S. Government, 
is using an arbitration clause in the contracts for the construc- 
tion of “Liberty” Ships and “E. C. 2 (Emergency Cargo)” Ships. 
The clause which appears in contracts for the construction of 
these ships between the U. S. Maritime Commission and the ship- 
builders, provides that in the event of failure of one of the parties 
to name an arbitrator, or upon the failure of the two arbitrators 
originally appointed to agree upon a third, such arbitrator shall 
be appointed by the American Arbitration Association. Follow- 
ing is the text of the arbitration clause: 


In the event of any dispute or difference of opinion between the 
parties hereto as to any matter or thing arising out of or relating to 
this contract, or any provision hereof, which cannot be settled between 
the parties themselves (except disputes as to the occurrence of an 
event of default under Article 23 hereof which disputes shall not be 
the subject of arbitration) they shall submit the matter in dispute 
to arbitration by three disinterested arbitrators, each of the parties 
hereto to choose one arbitrator and the two so chosen to choose the 
third arbitrator. The party desiring such arbitration shall give to the 
other party written notice of its desire, specifying the question or 
questions to be arbitrated and naming the arbitrator chosen by it. 

Within a reasonable time thereafter, not exceeding twenty (20) 
calendar days, the other party shall give in like manner like written 
notice specifying any additional questions to be arbitrated and naming 
the arbitrator chosen by it. 

If a party hereto shall fail to appoint an arbitrator within twenty 
(20) calendar days after the other party shall have so given such 
written notice of its desire to arbitrate, the party having appointed 
the arbitrator may thereupon request the American Arbitration As- 
sociation to appoint the arbitrator for the party in default and such 
Association shall thereupon appoint such arbitrator. The two arbi- 
trators thus chosen shall then select the third. In the event that the 
two arbitrators chosen by or for the parties hereto fail, within ten (10) 
calendar days, to select the third arbitrator, the third arbitrator, upon 
written request of either party hereto, shall be appointed by the 
American Arbitration Association. Should said American Arbitration 
Association cease to exist or fail or refuse for a period of twenty (20) 
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days to appoint an arbitrator after having been requested to do so by 
either party hereto, in the manner herein provided, then such party 
may request any judge of any United States Circuit Court of Appeals 
to appoint such arbitrator, which judge shall thereupon be fully 
authorized to make such appointment. The decision of any two of the 
three arbitrators thus chosen when reduced to writing and signed by 
them shall be final, conclusive and binding upon both parties hereto. 

The arbitrators so appointed shall determine which party shall assume 
the expenses of such arbitration or the proportion of such expenses 
which each party shall bear; and the arbitration expenses so allocated 
shall be paid direct by the party or parties by which the same are 
directed to be paid. 


New Law and Tribunal in Michigan. On January 10, 1942, Michi- 
gan became the fourteenth state in the Union to provide for the 
control of future commercial disputes. An amendment to the 
Michigan Arbitration Law then became effective, making an 
arbitration provision attached to a commercial contract legally 
valid and enforceable. This means that business men in that 
great industrial State can now insure themselves against the 
hazards of future litigation and need not carry it as a risk, and 
comes at a time when contracts are being written for vast quanti- 
ties of war materials which must be produced without delay. 

Coincidently with the coming into effect of this law, the Ameri- 
can Arbitration Association opened a branch tribunal in Detroit 
for the settlement of commercial and labor disputes and the 
Detroit Board of Commerce transferred to the new Tribunal 
its commercial activities and Panels of Arbitrators, retaining 
its Arbitration Committee only as an educational body. 

In order to make this law fully effective and to encourage the 
use of arbitration provisions in contracts, the American Arbitra- 
tion Association is establishing a Michigan Arbitration Council. 
Its members will include as a nucleus representatives of the 
public interest. Thereafter, its additional membership will con- 
sist of representatives of corporations, unions and management 
who use arbitration provisions in their contracts, under a plan 
to be announced fully in a subsequent issue of the JOURNAL. Mr. 
Henry Munroe Campbell, international lawyer and member of 
the Board of Directors of the American Arbitration Association, 
will act as Chairman of the Michigan Arbitration Council. 

Although the new law excludes labor agreements, the Council 
will include representatives of unions and management that have 
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labor agreements with arbitration provisions and the tribunal is 
open for the arbitration of labor cases arising under such 
agreements. 


Special Panel for Alcoholic Beverage Industry. The establish- 
ment of a special Panel of Arbitrators for the alcoholic beverage 
industry at the suggestion of leaders within that field, was an- 
nounced early in January by the American Arbitration Associa- 
tion. The members of this Panel, recruited from the wine, spirit 
and beer branches of the industry, will be available to act, when 
called upon by the Association, as impartial arbitrators in com- 
mercial, industrial or trade disputes particularly involving that 
industry, which has added so much to the nation’s income as one 
of the largest taxpayers, and which now assumes an important 
place in our war efforts through the production of vitally needed 
industrial alcohol. The purpose of the industry’s leaders will 
be to prevent trade disputes, or commercial or labor contro- 
versies from interfering with war production. 

In commending the plan to members in an editorial in its 
January 25 issue, Tap and Tavern, Journal of the Liquor In- 
dustry, had this to say: 

Many other industries, whose members have recognized the wisdom 
of settling their differences quietly rather than slugging it out in the 
public press, are submitting all their disputes to arbitration. The 
disputes are the same as arise in the liquor field with the difference 
that the settlement is quiet but effective. The liquor industry could do 
with much less of the injurious type of publicity that has been its lot 


since repeal. Arbitration in the manner described has much to recom- 
mend it. 


A New Industry Begins Right. Vehicular Parking, Ltd., is an 
organization holding the patents for parking meters now being 
installed in a large number of cities and towns in the United 
States. The equipment itself is manufactured, installed and 
maintained by a number of companies under licensing agree- 
ments. Because of the possibilities of disputes or differences 
arising under these licensing agreements either between the 
licensor and a licensee or between the various licensees, the policy 
of including arbitration provisions in all agreements has been 
adopted. Already the arbitration provisions have been effective 
in bringing about a prompt settlement when misunderstandings 
or differences have arisen as to terms of the agreement and in 
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preventing unfair competition through claimed violation of the 
code of ethics which is a part of the licensing agreements. 


First War Equipment Case. The first case directly concerned 
with actual war equipment to reach the Commercial Arbitration 
Tribunal since the outbreak of the war involved uniforms des- 
tined for the United States Army. The parties in this case were 
impressed with the number of highly qualified men whose names 
were included in the list of arbitrators submitted to them for 
their selection of a board of arbitrators. The Tribunal, however, 
in preparation for such disputes, which will undoubtedly arise 
in considerable number as a result of the wide use of uniforms 
both by the armed forces and in civilian defense, had previously 
secured from the National Association of Uniform Manufac- 
turers nominations of qualified, expert men to serve as arbitra- 
tors in such disputes. Similar groups have recently been added 
to all divisions of the Panel of Arbitrators to provide an ample 
number of arbitrators in every branch of war production. 


War Changes Parties to Enemy Aliens. The declaration of war 
upon Japan found the Commercial Arbitration Tribunal with 
five arbitrations pending between American business men and 
three Japanese firms, arising principally out of failure of the 
latter to make deliveries under contracts. In four of these mat- 
ters an agreement was reached by the parties to suspend the 
proceeding for two weeks to allow time for a clarification of 
the Government’s policy with respect to such cases. In the fifth 
case, as a matter of convenience to the parties, a hearing was held 
at which complainant’s case was presented to the arbitrators, 
who then granted an adjournment until the alien party’s status 
was determined. 


Commercial Tribunal’s High Record. In the week beginning De- 
cember 22, twenty-one commercial cases, thirty-seven accident 
claims and ten labor matters were submitted to the Tribunals, 
the highest record thus far for the commercial and labor Tri- 
bunals. On Friday, January 9, the calendar of the Tribunals 
scheduled thirteen hearings, which also established a record for 
a single day. 

Commercial cases involved such varied matters as breach of 
contract for use and publication of a hymn, commissions due, 
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right to use patented swimming equipment, refusal to accept 
goods; dissolution of partnership, plagarism, extra work under 
a construction contract, defective quality of silk, loss of house- 
hold goods, failure to deliver importation of hats. 


Air Transport Industry Continues Its Arbitration Plan. In the 
United States, the Air Transport Association is continuing its 
arbitration plan embracing the fifteen airlines representing all 
domestic air transport business in this country, providing machin- 
ery for the prompt settlement of disputes between air carriers. 
In this connection, the Air Traffic Panel of Arbitrators serving 
the industry has been revised and reappointed for the present 
year. 


Sweden Safeguards Purchases in the U. S. The roster of foreign 
government agencies using American Arbitration Association 
clauses in purchasing contracts continues to grow. To Great 
Britain, Australia, Canada, France, Finland (in pre-war days) 
and Russia has been added the Swedish Government, which has 
incorporated such a clause in contracts for aircraft. 


Head of American Bar Joins Panel of Arbitrators. The Hon. 
Walter P. Armstrong, newly elected president of the American 
Bar Association, has accepted the invitation of the American 
Arbitration Association to serve on its National Panel of Ar- 
bitrators, which includes among its seven thousand members 
approximately two thousand members of the Bar throughout 
the United States. 

Lawyers have been outstanding in serving with business men 
as arbitrators since the inception of the arbitration movement 
in this country. Only in comparatively recent years, however, 
have the rank and file of lawyers come to realize that there 
has developed in the United States a practice of arbitration 
which coincides with and supplements the practice of law. The 
records of the Commercial Arbitration Tribunal for 1941 reveal 
that in more than 80 per cent of the arbitration proceedings the 
parties were represented by lawyers. 


Government Post for Morris S. Rosenthal. The New York Panel 
of Arbitrators has lost, and the U. S. Government has gained, 
for the duration of the war, the services of one of its outstanding 
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arbitrators, particularly in the exporting and importing field. 
Morris S. Rosenthal, one of arbitration’s pioneers, and also a 
member of the Inter-American Business Relations Committee, 
has been named Assistant Director of Post-War Planning and 
Acting Chief of the European and African Division of the Board 
of Economic Welfare and has already taken up his duties in 
Washington. 


Municipal Court Tries Conciliation of Small Claims. In a plan 
to implement justice for poor persons and at the same time 
relieve crowded court calendars, President Justice Pelham St. 
George Bissell, of the Municipal Court of the City of New York, 
has instituted a conciliation service which will function, without 
litigation, in controversies involving small claims. The plan 
operates under the Rules of the Court drawn up in 1917 and 
amended in 1936, which permit the conciliation of disputes prior 
to the institution of court action. 

The service operates without the usual courtroom formalities 
and is entirely voluntary. No witnesses are called, no one is 
sworn, no stenographic record is kept and there is no compulsion 
at the close of the conciliation effort. No fees are charged and 
the parties need not be represented by counsel. 

Representatives of the two organizations that are cooperating 
in the plan—the Legal Aid Society and the Committee on Legal 
Aid of the Association of the Bar of the City of New York— 
stated that one of the chief aims of the plan was to avoid ex- 
ploitation of poor persons by “‘so-called radio, or goodwill, courts.” 

















MANAGEMENT AND LABOR 


Industrial Tribunal Breaks Record. In the last half of December, 
despite the intervening holidays, the number of matters sub- 
mitted to the Industrial Arbitration Tribunal of the Association 
far exceeded any similar period in its history. The adjustment 
of wages due to increased living costs predominated as a basis 
of controversy and many other differences due to the impact of 
war conditions were reflected in the cases submitted. The fol- 
lowing questions are typical of matters arbitrated: 


Has there been a change in the cost of living so substantial as to 
make the wage rates provided for in the collective bargaining agree- 
ment between the parties no longer just and equitable? 

May an employer require workers to work overtime during rush 
periods, when the labor contract contains no provision on this point 
and where space limitations of the plant prevent the hiring of additional 
employees? 

Did the union violate its agreement with the employer by its refusal 
to issue a work card to a new worker engaged upon the alleged failure 
of the union to provide a satisfactory man for the job after several 
requests by the employer and after a number of union men had been 
tried for the job in question? 

Did employer’s refusal to reinstate four men who had been jailed for 
law violations growing out of a strike, when certain other employees 
who had been arrested during the disturbances, but were not jailed, 
were rehired, constitute discrimination and a violation of the labor 
contract with the union? 

In the case of two old employees, was their discharge justified by 
reason of their alleged physical and mental incapacity and unwillingness 
or inability to do a fair share of work, or did discrimination enter 
into the reasons for their dismissal? 

Did an employer, engaged solely on war work, violate his contract 
with the union by giving a group of non-union workers an increase in 
wages without consulting the union; was the increase a reward for 
staying on the job when other workers went on strike, or were the 
increases justified by the unique work performed by these so-called 
“irreplaceable” key men? 


Minnesota Calls a Halt to Strikes. Elsewhere in this issue the 
JOURNAL reports the signing, in Connecticut, of the first state- 
wide compact for industrial peace of which it has a record. After 
setting a new low mark for the number of strikes called and 
employees affected in 1941, Minnesota has followed suit, and on 
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January 12, 1942, Governor Harold E. Stassen named a 24- 
member panel of arbitrators, representing the public, manage- 
ment, the Congress of Industrial Organizations and the American 
Federation of Labor, from which arbitration boards can be se- 
lected for the settlement of any disputes threatening strikes or 
lockouts for the duration of the war. The members of the panel 
will serve voluntarily and without compensation. 

Three days later, at a joint meeting of representatives of the 
CIO and AFL, there was unanimous approval of each other’s 
wartime production programs, followed by the adoption of a 
joint resolution by the two groups to secure maximum increase 
in production by eliminating strikes, settling disputes by media- 
tion and voluntary arbitration, studying means of speeding up 
production and training new workers, including women, to re- 
place men called into military service. 


Arbitration Agreement in Shipping Industry. The Labor Rela- 
tions Reporter of December 29, 1941, reports the first industry- 
wide arbitration agreement to go into effect in the war emer- 
gency, which was that entered into on December 19, 1941, by 
ship owners and a number of unions representing personnel. Al- 
though limited originally to disputes over war-risk bonuses and 
insurance, the agreement provides for the naming by President 
Roosevelt of a Maritime War Emergency Board of three mem- 
bers, thus leaving the way open for the settlement of other dis- 
putes which may arise between the parties. The Unions sub- 
scribing to the agreement are the National Maritime Union 
(CIO), the Seafarers’ International Union (AFL) and other 
affiliated and unaffiliated unions; among the representatives of 
management are the American Merchant Marine Institute, Inc., 
and the Pacific American Shipowners’ Association. 

The Board designated by the President to act under the Agree- 
ment consists of Frank P. Graham, president of the University 
of North Carolina; Captain Edward Macauley, member of the 
United States Maritime Commission, and John R. Steelman, 
director of the Conciliation Service of the U. S. Department 
of Labor. The decisions of the Board upon matters referred 
to it will be final and binding upon the parties. 


Seniority Bonus for Workers. An unusual feature of a collec- 
tive bargaining agreement between the Marlin-Rockwell Cor- 
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poration and the United Automobile Workers (CIO), which was 
reached after mediation by Dr. Frank P. Graham, provides for 
a “seniority bonus” for present employees under the terms of 
the following clause: 
“3. No present employee shall acquire seniority rights until three (3) 
months’ continuous service from the date of his employment, and no 


future employee shall acquire seniority rights until six (6) months’ 
continuous service from the date of his employment.” 


Other provisions deal with the denial of pay to shop stewards for 
time devoted to the performance of their duties; rehiring after 
military service and the effect of such service upon seniority 
and the method of dealing with grievances, with arbitration by 
the Connecticut State Board of Mediation and Arbitration pro- 
vided for disputes which are not otherwise adjusted. The only 
cause for a strike, slow-down or stoppage of work recognized 
by the agreement is a refusal by the Company to comply with 
a decision of a board of arbitration within forty-eight hours 
after it has been received. 


Senator Wagner Speaks on Labor Relations. In his first public 
address in nearly a year, delivered last November while the 
strike at the captive mines was in effect, Senator Robert F. 
Wagner, author of the Wagner Labor Relations Act and labor’s 
staunch friend, warned labor that public opinion would not 
tolerate strikes in defense industries and urged the arbitration 
of all labor disputes during the emergency. At the same time, 
Senator Wagner cautioned the country that “we must remember 
that the freedoms we seek to defend include our historic con- 
cepts of a free labor. We cannot save ourselves from Hitlerism 
by adopting Hitler’s methods.” 

“There are certain types of disputes,” said Senator Wagner, 
“which cannot be handled effectively by voluntary mediation. 
Certain types of controversies, for this reason, should be handled 
by another agency on terms of voluntary arbitration. In such 
cases the parties agree in advance to abide by the decision of 
the arbitrator.” 


Psychology and Labor Relations. It is the view of Dr. William L. 
Leiserson, of the National Labor Relations Board, as expressed 
in a paper read before a group of several hundred psychologists 
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meeting in New York on November 28, 1941, that many of the 
problems arising in labor relations are due to fundamental dif- 
ferences between two types of minds—the “management mind” 
and the “labor mind.” In the course of his paper Dr. Leiserson 
made this observation, based upon his work in connection with 
labor disputes in defense industries: 

“First, and most important, it seems to me, is the difference between 
the management mind and the worker’s mind. As a mediator I have 
been struck by what seems to me to be a management mentality that 
is distinctly different from the worker’s mentality. It may well be that 
psychologists think that there are no such things as a management 
mind and a worker’s mind. But when psychologists talk about loyalty, 
mediators know that the loyalty of men to their union comes first and 
loyalty to the management is quite a different thing. 

“I am suggesting, therefore, that a most important problem for 
psychologists to study is whether there is such a thing as a manage- 
ment mind and a worker’s mind, what they are, how do they function 
and how can they be brought to function cooperatively for common 
purposes.” 


Joint Study of Problems by Management and Labor. On January 
15, 1942, there were two notable meetings, one in New York 
City and the other in Newark, N. J., in which management and 
labor joined in discussions by which they sought solutions to 
their common problems. 

The New York meeting, under the auspices of the Society for 
the Advancement of Management, devoted a full day to a dis- 
cussion of “Wages in Industry” and what constitutes a fair day’s 
work and a fair day’s pay. Representatives of management, the 
CIO and AFL and a number of leading unions took part in the 
program. 

The meeting in Newark was arranged by the Federal Bar 
Association of New York, New Jersey and Connecticut, and was 
devoted to a symposium on “Are Labor Courts the Solution of 
the Labor Problem?” Judge William Clark, of the United States 
Circuit Court of Appeals, was chairman of the meeting, other 
speakers including: Thomas L. Parsonnet, associate counsel of 
the New Jersey State Federation of Labor; Irving Abramson, 
president of the New Jersey State Industrial Union Council; 
Ray Smethurst, counsel for the National Association of Manu- 
facturers, and David L. Code, counsel for the Master Weavers’ 
Institute and a member of the Silk Industry Advisory Committee 
of OPM. 
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Communications Strike Averted. When the members of the Ameri- 
can Communications Association (CIO) voted to strike at the 
expiration of their contract with the RCA Communications, Inc., 
on October 31, 1941, threatening a tie-up of service and inter- 
ruption of diplomatic, commercial and private communications 
to all parts of the world, the New York State Board of Mediation 
intervened and after two weeks of negotiation secured agreement 
upon a new contract for a two-year period. Under the terms of 
the agreement 1,200 employees receive wage increases of 12 per 
cent, and the Union surrendered its demand for a closed shop. 


Peacemakers in Labor Relations. Men everywhere in the United 
States are generously giving their time and efforts to establish 
or restore industrial and commercial peace. Of many of these 
the JOURNAL has no record, but their service is no less valuable, 
and they are entitled to the nation’s thanks for eliminating danger 
spots in our defense lines. The JOURNAL joins in this tribute, 
and cites a few of the names figuring prominently in arbitration 
affairs: 


Wayne L. Morse, widely known for his work in labor relations 
as the Pacific Coast Arbitrator under the Longshore Contract 
and who has the reputation of never having had one of his 
decisions result in a strike. As head of the President’s Emergency 
Fact-Finding Board, Dean Morse was successful in averting 
the threatened strike of 1,200,000 railway workers, after nearly 
34 hours of continuous, voluntary mediation conferences with 
the representatives of railroad management and labor. Dean 
Morse’s four associates on the Board were: Prof. Thomas Reed 
Powell, Harvard Law School; Prof. James C. Bonbright, Co- 
lumbia University; Joseph N. Willits, Rockefeller Foundation, 
and Huston Thompson, Washington attorney. 


John R. Steelman, Director of the U. S. Conciliation Service, 
whose appointment by President Roosevelt ended the strike of 
53,000 captive miners and an estimated 200,000 other mine 
workers engaged in sympathy stoppages. In order to serve as 
chairman of the arbitration board, Dr. Steelman temporarily 
relinquished his post as Conciliation Director. Serving also on 
the arbitration board were John L. Lewis, president of the United 
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Mine Workers of America, and Benjamin F. Fairless, president 
of the United States Steel Corporation. 


Louis K. Comstock, a pioneer in arbitration affairs and a mem- 
ber of the Board of the American Arbitration Association, named 
Chairman of a Board of Review by the Office of Production 
Management, to determine, as a court of last resort, disputes 
arising out of the Stabilization Agreement between the Building 
and Construction Trades Department of the AFL and a number 
of Federal agencies, including the War and Navy Departments, 
Maritime Commission, Federal Works Agency and Defense Plant 
Corporation of the R. F. C. Mr. Comstock has contributed an 
article on the work of his Board to this issue of the JOURNAL 
(p. 20). 


Lloyd K. Garrison, Dean of the University of Wisconsin Law 
School, member of the bar and also a Director of the Association, 
who, in a decision as arbitrator of a number of controversies 
arising out of the labor contract between the Allis-Chalmers 
Mfg. Co. and the United Automobile Workers (CIO), made 
decisions far transcending in importance and scope the circum- 
stances which were their immediate occasion. 


Frank P. Graham, President of the University of North Caro- 
lina, through whose mediation disputes between the Marlin- 
Rockwell Corporation, of Connecticut, and the United Automobile 
Workers (CIO) were finally settled by a collective bargaining 
agreement after two attempts by the National Defense Media- 
tion Board to adjust the differences had failed. Dr. Graham is 
also performing yeomen service for arbitration as a member of 
the National War Labor Board and of the Maritime War Emer- 
gency Board set up by President Roosevelt to deal with dis- 
putes arising in the shipping industry. 


Aaron Horvitz, a commissioner of the U. S. Conciliation Ser- 
vice, designated impartial chairman of the seven-man review 
board to decide the wage dispute between the Consolidated Edison 
Company of New York and 30,000 members of the Brotherhood 
of Consolidated Employees, an independent union, replacing 
former Governor Alfred E. Smith when the latter withdrew 
because of pressure of other work. 
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Arthur S. Meyer, chairman of the New York State Mediation 
Board, through whose efforts as mediator resulted a two-year 
contract between RCA Communications, Inc., and the American 
Communications Association (CIO) and assured the uninter- 
rupted flow of diplomatic, commercial and private communica- 
tions to all parts of the world. 











ARBITRATION LAW AND DECISIONS 


THE POWER OF NEW YORK COURTS TO GRANT PRO- 
VISIONAL RELIEF IN ARBITRATION PROCEEDINGS 


BENJAMIN A. HARTSTEIN * 


ALTHOUGH arbitration as a method of settling disputes is nearly 
as old as the law itself, it was not until 1920 that New York 
passed a statute providing for the specific performance of agree- 
ments to arbitrate future matters of difference or dispute.’ 

It is a curious fact that, in the twenty years that this legis- 
lation has been on the law books, the question of the power of 
the court to grant provisional relief and preserve the status quo, 
in cases where the parties have agreed to arbitrate, has not been 
passed upon by our courts. There are various situations, however, 
in which such relief would seem to be necessary. 

For example, in one case,” plaintiffs entered into an agreement 
with the defendant to operate a soda fountain in the defendant’s 
drug store, for a period of years. Before the expiration of that 
period, the defendant interfered with plaintiffs’ operation of 
the soda fountain, took out one of the counters and threatened 
to remove the soda fountain. Plaintiffs thereupon instituted an 
action to restrain the defendant from interfering with the plain- 
tiffs’ business and obtained a temporary injunction maintain- 
ing the status quo until the trial of the action. 

In that case, the agreement did not contain an arbitration 
clause. Assuming that there had been an arbitration clause in 
the agreement, and that defendant had refused plaintiffs’ demand 
to arbitrate, could the plaintiffs have instituted proceedings to 
compel arbitration and, at the same time, have obtained a tem- 
porary injunction to preserve the status quo, pending the out- 
come of the arbitration proceedings? 

Two problems are presented by this question: (a) would the 
plaintiffs’ application to the court for temporary injunction be 


* Member of the New York Bar. 

1 New York Arbitration Law (1920). 

2 Meers v. Munsch-Protzmann Co., 217 App. Div. 541, 217 N. Y. Supp. 256, 
lst Dept. (1926). 
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deemed a waiver of their right to arbitration; (b) assuming 
that such an application did not constitute a waiver of the right 
to arbitrate, does the Court have the power to grant such an 
injunction. 


Application for Temporary Injunction as Affecting the Right 
to Arbitration. Parties to a contract containing an arbitration 
clause may waive their right to arbitration or one party alone 
may waive his right to arbitrate.’ A party to such an agreement 
ordinarily waives his right by instituting judicial proceedings 
for the enforcement of his claim‘ if the action or proceeding 
clearly shows such intention.° 

So it has been held that the filing of a notice of mechanic’s 
lien, before demanding arbitration, constitutes a waiver. On 
the other hand, it has been held that a contractor who files a 
notice of mechanic’s lien, after petitioning for arbitration, did 
not waive his right to arbitrate because there was no intent to 
waive arbitration and the notice of lien was filed solely for the 
purpose of protecting the contractor’s rights in the event the 
court refused his demand for arbitration.’ 

It would seem, therefore, in our hypothetical case, that the 
operators of the soda fountain would not waive their right to 
arbitration if they included in their petition for arbitration a 
demand for temporary injunction for the purpose of preserving 
the status quo, pending the outcome of the arbitration proceeding. 


Have the New York Courts the Power to Grant a Temporary 
Injunction to Preserve the Status Quo, in Cases Where the Par- 
ties Have Agreed to Arbitrate? It is well settled that, in New 
York, a court of equity has no inherent power to grant an inter- 
locutory judgment; such power is purely statutory and can only 
be exercised in cases authorized by statute.* In order to be en- 


8 Zimmerman v. Cohen, 236 N. Y. 15, 1389 N. E. 764 (1923); Nagy v. Arcas 
Brass & Iron Co., 242 N. Y. 97, 150 N. E. 614 (1926); Oklahoma Publishing 
Co. v. Parsons & Whitmore, 255 App. Div. 589, 8 N. Y. Supp. (2nd) 432, 1st 
Dept. (1938). 

* Zimmerman v. Cohen, supra, note 3. 

5 Everett v. Brown, 120 Misc. 349, 198 N. Y. Supp. 462 (1923). 

* Matter of Young v. Crescent Development Co., 240 N. Y. 244, 140 N. E. 
510 (1925). 

— v. Gabay, 229 App. Div. 258, 241 N. Y. Supp. 394, 2nd Dept. 

930). 
®7 CaRMoDy’s New YorK PRACTICE (2nd ed.) 210, and cases there cited. 
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titled to a temporary injunction, a party must bring himself 
within the provisions of Sections 877 and 878 of the Civil Prac- 
tice Act.° 

Under the provisions of Sections 877 and 878 of the Civil 
Practice Act, a temporary injunction can only be obtained in a 
pending “action” or in a special proceeding where special pro- 
vision is made therefor.'® Arbitration of a controversy under a 
contract is a special proceeding.'' There are only a few isolated 
cases where an injunction is authorized in a special proceeding.'” 

Arbitration is one of the few cases where an injunction is 
authorized in a special proceeding. However, the only injunction 
provided for in an arbitration proceeding is an injunction to 
stay an action at law, where such action is instituted in violation 
of the arbitration clause of a contract.'* No other injunction or 
stay is provided for in an arbitration proceeding. 

It would seem, therefore, that the New York courts do not 
have the power to grant temporary injunctions to preserve the 
status quo, in cases where the parties have agreed to arbitrate. 

Nevertheless, the need for such provisional remedies and re- 


® Sec. 877. Injunction, when the right thereto depends upon the nature of 
the action. Where it appears from the complaint that the plaintiff demands 
and is entitled to judgment against the defendant restraining the commission 
or continuance of an act, the commission or continuance of which during the 
pendency of the action would produce injury to the plaintiff, an injunction 
order may be granted to restrain it. The case provided for in this section 
is described in this act as a case where the right to an injunction depends 
upon the nature of the action. 

Sec. 878. Injunction, when the right thereto depends upon extrinsic facts. 
In either of the following cases an injunction order may also be granted in 
an action: 1. Where it appears that the defendant, during the pendency of 
the action, is doing or procuring or suffering to be done, or threatens, or is 
about to do, or to procure or suffer to be done, an act in violation of the 
plaintiff’s rights respecting the subject of the action and tending to render 
the judgment ineffectual, an injunction order may be granted to restrain 
him therefrom. 2. Where it appears that the defendant during the pendency 
of the action threatens or is about to remove or to dispose of his property, 
with intent to defraud the plaintiff, an injunction order may be granted to 
restrain the removal or disposition. 

10 §, J. Electric Co. v. King, 21 App. Div. 88, 47 N. Y. Supp. 509, 2nd Dept. 
(1897); In re Dietz, 1388 App. Div. 283, 122 N. Y. Supp. 1063, 1st Dept. 
(1910); In re Holle, 160 App. Div. 369, 145 N. Y. Supp. 388, 3rd Dept. 
(1914) ; In re Greene, 153 App. Div. 8, 1388 N. Y. Supp. 95, 1st Dept. (1912). 

11C, P. A., Sec. 1459. 

12 In re Dietz, supra, note 10. 

13 C, P. A., Sec. 1451. 
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lief is most apparent. In addition to the example referred to 
in the beginning of this article, there are numerous situations 
where, without such provisional remedies, one of the parties to 
a contract containing an arbitration clause would be left wholly 
at the mercy of the other. 

In one instance, the owner of a summer hotel leased the 
restaurant privileges in the hotel for the summer season, which 
was from June 30 to September 15. The lease contained a 
clause that all disputes or controversies should be submitted to 
arbitration. 

After the lessee went to great expense and began operations, 
the owner of the hotel sought to impose a cover charge on the 
lessee’s patrons, sought to refuse admission to the restaurant 
to the general public and to limit admission to guests of the hotel, 
and in other ways interfered with the management and operation 
of the restaurant. When the lessee demanded arbitration, the 
owner refused to arbitrate and the lessee was faced with the loss 
of his investment. 

The lessee thereupon instituted a proceeding to compel the 
owner to arbitrate and, at the same time, asked for a temporary 
injunction restraining the owner from interfering with the man- 
agement and operation of the restaurant, pending the arbitra- 
tion hearing and award. 

In this case, which is not reported, the Court, at Special Term, 
directed that arbitration proceed forthwith, and denied the tem- 
porary injunction pending the arbitration hearing and award. 
The award of the arbitrators, who acted promptly, made an in- 
junction unnecessary. However, had the owner appealed from 
the order directing arbitration, the appeal could not have been 
heard until long after the short lease for the summer months 
had expired, and the lessee would have been left at the mercy 
of the owner, due to the arbitration clause which had been put 
in the lease for the very purpose of avoiding the delays ne- 
cessarily incident to a lawsuit. 

Arbitration would be more readily and frequently resorted to 
if parties to an arbitration agreement could be assured that they 
would thereby avoid the delays and costs incident to litigation 
in the courts and, at the same time, not lose the benefit of pro- 
visional remedies which are frequently necessary to preserve 
the status quo during the arbitration proceedings. 
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As pointed out above, the only bar to provisional remedy in 
arbitration proceedings is the language of the Civil Practice Act, 
which limits provisional remedies to “actions” as distinguished 
from “special proceedings.” 

Several jurisdictions, namely, Nevada,’* North Carolina," 
Utah ** and Wyoming,’” have removed such technical obstacles 
by statute. 

The Uniform Arbitration Act provides that the Court may 
“at any time before the final determination of the arbitration 

. make such order or decree or take such proceedings as it 
may deem necessary for the preservation of the property or for 
securing satisfaction of the award.” ** 

The New York statute should be amended so as to give parties 
to an arbitration agreement the right to resort to provisional 
remedies where they are necessary to further the rights of the 
parties and preserve the status quo, pending the arbitration hear- 
ing and award. 





REVIEW OF RECENT COURT DECISIONS 


WALTER J. DERENBERG 


NEW YORK SUPREME COURT—SPECIAL TERM 


Scope of Jurisdiction of Arbitration Committee of New York Stock Exchange. 
Motion to enjoin the Arbitration Committee of the New York Stock Ex- 
change from proceeding on claims made by a law firm for legal services 
rendered against the liquidators of a stockbroker firm, which was a member 
of the Exchange, on the ground that the Arbitration Committee lacked 
jurisdiction to proceed under Section 4, Article 9 of the Stock Exchange 
Constitution. Sect. 4 provides, in part, as follows: 


“Sect. 4. Arbitration Committee. .... 
(b) Non-member controversies: Any controversy between a non- 
member or allied member or a member firm arising out of the business 
of such member, allied member or member firm on the dissolution of a 
member firm, shall at the instance of such non-member be submitted 
for arbitration to five arbitrators selected as hereinafter provided for 
at the election of such non-member to the Committee.” 





14 Nev. Comp. Stats. (Hillgen, 1929) Sec. 5. 

15 N. C. Code Ann. (Michie, 1939) Sec. 898 (1). 

16 Utah Laws 1927, c. 62, Sec. 12. 

17 Wyo. Rev. Stat. Ann. (1931) Secs. 7-112. 

18 See Note (1940) 17 N. Y. U. L. Q. Review 638, 642. 
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The stockbroker firm in liquidation had subscribed to the Stock Exchange 
Constitution when it joined the Stock Exchange. 

The liquidators contend that the attorneys’ fees “do not arise out of the 
business” of the broker firm and were, therefore, not arbitrable under 
Section 4. Held, motion granted. Section 4 is intended to apply to trans- 
actions with fellow Exchange members. It was never intended that the 
Arbitration Committee should become a court and deal with all: claims 
brought by a stranger against the member firm. Arbitration committees, 
boards of trade and all other trade and business substitutes for courts serve 
a useful purpose when they confine their activities to matters in which their 
special technical knowledge is of value in settling controversies. This is not 
that kind of a claim. Matter of William B. Franke, et al. (Henry W. Taft, 
et al.), N. Y. Sup. Ct., Spec. Term, Part I, N. Y. L. J., September 5, 1941, 
p. 508, Cohalan, J. 


Industrial Arbitration. Scope of Authority of Impartial Chairman. Motion 
to vacate award of impartial chairman. It was alleged that the impartial 
chairman acted in the capacity of a legislator for the industry rather than 
as an arbitrator and that in so doing he exceeded his authority. Held, motion 
denied. Under the collective agreement the impartial chairman is empowered 
to investigate conditions in the industry and provide such corrective mea- 
sures as he may deem advisable. For this purpose he may modify or vary 
the conditions in the agreement itself. 

The power given the impartial chairman under this provision is broad 
enough to give him authority to act in a legislative capacity for the welfare 
of the entire industry. Whether or not he was to give notice of hearing in 
this case rested within his own discretion, since he was not acting as an 
arbitrator. His decision was not an award in the technical sense of the 
word and, therefore, the objections raised by the moving party are im- 
material. Matter of Master Painters and Decorators of the City of N. Y., 
N. Y. Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., September 10, 1941, p. 533, 
Pecora, J. 


Service by Registered Mail on Non-Resident Invalid in Absence of Party’s 
Consent. This case involves the validity of service by registered mail of a 
demand for arbitration on a New Jersey corporation. The contract provides 
for arbitration under the rules of the American Arbitration Association. 
These rules did not provide for service by registered mail at the time of 
the signing of the arbitration agreement, but were thereafter amended in 
April, 1941, so as to provide for such service. Held, said amendment should 
not be considered retroactive. The subsequently adopted amendment did 
not have the effect of creating consent to extra-territorial service, which 
the respondent actually never gave or contemplated. Matter of Drexsage 
& Co., Inc. (Homasote Co.), N. Y. Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., 
October 27, 1941, p. 1213, Miller, J. 


Illegality of Principal Contract Voids Arbitration Agreement. Motion to stay 
an arbitration on the ground that the principal contract embodying the 





1 The italics are those of the Court. 
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arbitration provision had became illegal after its inception because of an 
order of the price administrator making the contract impossible of per- 
formance. Held, motion granted. The law does not countenance futile 
gestures and certainly will not compel illegal conduct. Therefore, where 
the principal contract becomes illegal and void, the arbitration clause like- 
wise becomes unenforceable. Matter of Kramer & Uchitelle, Inc. (Eddington 
Fabrics Corp’n), N. Y. Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., October 28, 
1941, p. 1248, Schmuck, J.? 


Arbitrator May Decree Specific Performance. Motion to stay an arbitration 
on the ground, among others, that arbitrators in an industrial dispute do 
not have the power of granting relief in the nature of an equitable decree 
of specific performance. Held, motion denied. There is no rule of law 
limiting the relief which the arbitrator may award to money judgments, 
even in cases where no equitable decree would be proper if the controversy 
between the parties were being determined by the court rather than by 
arbitrators. Matter of Freydberg Bros., Inc. (Corey), N. Y. Sup. Ct., Spec. 
Term, Pt. I, N. Y. L. J., October 30, 1941, p. 1289, Miller, J. 


Motion for a Stay Not a New Special Proceeding. A motion for a stay under 
Subdivision 2 of Section 1458 must be considered a motion in an already 
existing special proceeding and not the institution of a new one. It follows 
that Section 98, C. P. A., which authorizes an extension of time “after the 
commencement of an action or special proceeding” is applicable here. The 
provision in Section 99 prohibiting an extension of time fixed by law “within 
which to commence an action” is no bar to the granting of this motion, even 
if the word “action” as used in Section 99 be deemed to include a special 
proceeding. Therefore, at the time the present application for an extension 
of time was made, the special proceeding had already been commenced and 
the time of petitioner to move for a stay is extended. Grand Central Theatre, 
Inc. v. Moving Picture Machine Operators Union, Local 306, N. Y. Sup. Ct., 
Spec. Term, Part I, N. Y. L. J., November 5, 1941, p. 1366, Valente, J. 


What Constitutes a Justiciable Controversy? Motion for a stay of arbitration, 
on the ground that the issue presented did not constitute an arbitrable 
controversy. A closed corporation agreement provided for arbitration of 
any dispute arising between the stockholders. Arbitration was sought here 
in order to prevent one of the stockholders from having the corporation 
avoid the payment of its just debts to creditors and the payment of taxes. 
It was also indicated in the demand that a dissolution of the corporation 
would be asked of the arbitrators. Held, motion granted. The above does 
not contain a statement of the dispute which can be arbitrated under the 





2 Cf. also In re Kramer & Uchitelle, Inc., N. Y. Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., November 6, 1941, p. 1388, Valente, J.—Facts and decision the 
same as in Matter of Kramer & Uchitelle, Inc. (Eddington Fabrics Corp’n), 
supra. The Appellate Division on January 17, 1942 granted motions for 
leave to appeal to the Court of Appeals in the above mentioned case. 
N. Y. L. J., January 17, 1942, p. 251. 
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agreement. There is no actual issue between the parties, but merely a 
threat, which does not constitute a dispute. Braunstein v. Goldsmith, N. Y. 
Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., November 6, 1941, p. 1388, Steuer, J. 


Invalid Statutory Award Enforceable as Common Law Award. Motion to 
vacate an award on the ground that the award lacked an acknowledgment. 
Held, motion denied. Lack of acknowledgment is not one of the grounds 
for which an award may be vacated. The award may in a proper case 
constitute a good common law award even though, because of lack of 
acknowledgment, it may not be entitled to summary enforcement under our 
statutes. Matter of Widder Bros., Inc., N. Y. Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J.,. November 138, 1941, p. 1477, Valente, J. 


Bias and Misconduct of Arbitrator. Motion to confirm an award. It was 
alleged in opposition to the motion that the arbitrator was acquainted with 
the Union’s attorney and that, moreover, the arbitrator had been indiscreet 
in asking about his compensation. Held, motion granted. Inasmuch as the 
parties bore the expenses of the arbitration equally, the award should not 
be disturbed because the arbitrator mentioned fees before rendering his 
award. House Wreckers Union, Local 95, A. F. of L. v. Lew Morris Demoli- 
tion Co., Inc., N. Y. Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., November 14, 
1941, p. 1495, Collins, J. 


“Miscaleulation of Figures”? as Ground for Correcting an Award. Motion to 
confirm an award and cross-motion to vacate or modify same. It was 
alleged that the arbitrators’ award was based on a miscalculation of figures, 
but the evidence showed that the award was based upon the application of 
an evaluation formula in the contract as construed by the arbitrators, and 
while the construction given by the arbitrators to the words “based upon 
the book value of all its assets and wholly owned subsidiaries” may, on their 
face, not accord with that which the Court might give to them, it was 
evident that it was the result of a great deal of proof of the circumstances 
surrounding the making of the contract and of the intention of the parties 
in employing these words. Therefore, the arbitrators’ decision should not 
be modified or corrected by the Court on the ground that there has been a 
miscalculation of figures. Matter of Richter (General Mirror Corp.), N. Y. 
Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., November 18, 1941, p. 1547, 
Bernstein, J. 


No Implied Authority of Wife to Bind Husband to an Arbitration Agreement. 
Motion to stay a civil action pending arbitration on the ground that the 
issue in the court action was referable to arbitration. It was alleged that 
a husband’s request to his wife to have a rug cleaned impliedly authorized 
her to sign a contract with a cleaner containing an arbitration clause. Held, 
motion denied. It cannot be said that a husband, who requests his wife to 
have a rug cleaned, thereby agrees to be bound by an arbitration agreement 
contained in the cleaning contract. Barrett Nephews & Co. Old Staten Island 
Dyeing Establishment Inc. v. Gerst, N. Y. Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., January 15, 1942, p. 214, Walter, J. 
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NEW YORK CITY COURT 


City Court Has Jurisdiction to Confirm an Award. Motion to confirm an 
award. Defendant opposed the application on the ground that the City Court 
has no jurisdiction to confirm an award and that only the Supreme Court 
may do so. However, the submission of this case specified the City Court, as 
provided under Section 1459 of the Civil Practice Act. It was not the 
intention of the Legislature to confine jurisdiction over arbitration proceed- 
ings to the Supreme Court. On the contrary, it appears to have been its 
express intention to confer jurisdiction over such a proceeding upon any 
court specified in the submission. Morre Const. Corp. v. Vitelli, City Court, 
Spec. Term, Pt. I, N. Y. L. J., October 21, 1941, p. 1144, Livingston, J. 


SUPREME COURT OF NORTH DAKOTA 


Title to Real Estate Not Arbitrable. Motion to confirm the findings of a board 
of arbitrators with regard to title to certain land formed by accumulation 
and accretion in the bed of the Missouri River. Held, the findings of the 
arbitrators were unenforceable because made pursuant to a void submission. 
The question submitted to the arbitrators involved a determination of title 
to land. There is no reasonable basis for a distinction between a question 
of title and a question upon which title depends. Such questions may not be 
arbitrated under the provisions of Section 8327 of the North Dakota Com- 
piled Laws of 1913, which expressly provide that questions concerning title 
to land are not arbitrable. The submission in the present case is therefore 
void. State v. Loy, Supreme Court of North Dakota, 299 N. W. 908, Septem- 
ber 16, 1941. 

















ARBITRATION SPEAKS FOR ITSELF 


THE JOURNAL is resuming its former practice of compiling a 
list of articles and publications dealing with various phases of 
arbitration that come to its attention. This section will be ex- 
panded in future issues to provide a fuller coverage of any 
material dealing with arbitration, mediation and conciliation as 
applied to war production, national defense, labor relations and 
commercial transactions. 


Industrial Disputes in Time of War and Peace. By Robert A. Sprecher. 
ILLINOIS LAW REVIEW, Vol. 36, No. 3, November, 1941. 

Arbitration of Labor Disputes Under the Pacific Coast Longshoremen’s 
Agreement: A Case Study. By Sherman O. Morris. UNIVERSITY OF 
PITTSBURGH LAW REVIEW, Vol. 8, No. 1, November, 1941. 

Agreements to Arbitrate in Pennsylvania. By Wilson C. Marshall and 
Richard W. Linton. UNIVERSITY OF PITTSBURGH LAW REVIEW, Vol. 8, 
No. 1, November, 1941. 

The Scope of Labor Arbitration. MANAGEMENT REvIEW, December, 1941. 

Symposium on Hemisphere Trade, scheduled for the Winter issue of LAw 
AND CONTEMPORARY PROBLEMS, published by the Duke University School 
of Law. 

Collective Bargaining Contracts. Published by the Bureau of National 
Affairs, Washington, D. C. With Foreword by William H. Davis; 
Special Articles by John R. Steelman, and others. 

The Law of Government Defense Contracts. By Theodore Wesley Graske. 
Baker, Voorhis & Co., Inc., New York, 1941. Contains sections on 
“Settlement of World War Contracts” and the work of “Contract Ad- 
justment Boards” established by the War Department following the 
last World War. 

Commercial Arbitration and the Rules of Law: A Comparative Study. By 
E. J. Cohn. UNiv. oF Toronto LAW REVIEW, Vol. 4, No. 1, Lent Term, 
1941. 

Arbitration I: Getting a Just Award; Arbitration II: An Unfavorable 
Award. By Charles S. Slocombe. PERSONNEL JOURNAL, Vol. 20, No. 4, 
October, 1941. 

Labor Disputes During the War. By Charles E. Wyzanski, Jr. LABOR RELA- 

TIONS REPORTER, Vol. 9, No. 21, January 19, 1942. 








SECTION OF DOCUMENTS 


WARTIME LABOR ARBITRATION CLAUSES 
ISSUED BY THE 
AMERICAN ARBITRATION ASSOCIATION 


Tue following clauses are recommended by the American Arbitration As- 
sociation to any parties to a labor agreement who voluntarily undertake to 
arbitrate under the Rules of the Association. 

These clauses will help to carry out President Roosevelt’s Executive Order, 
creating a National War Labor Board. In that Order the parties are 
directed to resort first to direct negotiations and to existing procedures 
provided in collective bargaining agreements. The intention of the Order 
is to have these procedures exhausted before the jurisdiction of the Board 
or of other Government agencies is invoked. 

The promulgation of these standard clauses by the American Arbitration 
Association authorizes any parties to a labor agreement to insert them 
without any further authorization or permit from the Association. No 
obligation to the Association is incurred by their use. While notification to 
the Association of their use is not required, such notification will enable the 
Association to render more intelligent service if called upon later to conduct 
an arbitration under such clauses. 

No charge is made for carrying a clause, but there is created an obligation 
on the part of the Association to put its Rules into effect upon the request 
of either party. 

When an arbitration is held, the administrative fee established under the 
Rules is $15 to each party for the first hearing and $10 for each subsequent 
hearing. This covers administrative charges, including hearing rooms, 
clerical services, issuance of notices and other administrative facilities. 

The Association is not a tribunal. It maintains the machinery out of 
which parties create tribunals. The arbitrators chosen by parties have sole 
jurisdiction under the Rules over the proceeding and they decide the issue 
on the basis of the evidence submitted at hearings. 

Based upon the experience of the Voluntary Industrial Arbitration Tri- 
bunals of the Association in handling many hundreds of cases, these clauses 
are designed to cover the following situations: 


1. General Arbitration Clause. 

2. General Combination Clause for Mediation and Arbitration. 

8. Alternate Clause when each party appoints an arbitrator and the 
two arbitrators appoint the third or, upon their default, the 
Association appoints the third arbitrator. 

4. Special Clause for the adjustment of economic inequalities arising 
out of the war during the life of the agreement. 

5. Special Clause to provide for the renewal of a labor agreement. 
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6. Special Clause designating the powers of impartial chairmen when 
they are to be appointed by the Association. 
7. Special Clause for making of inquiry when only facts are in issue. 





I. General Arbitration Clause to Be Used When the American Arbitration 
Association Is to Appoint All of the Arbitrators or One Arbitrator 
and the Arbitration Is to Be Held Under Its Rules: 


Any dispute, claim, grievance or difference arising out of or 
relating to this agreement shall be submitted to arbitration, upon 
notice of either party to the other party, under the Industrial 
Arbitration Rules, then obtaining, of the American Arbitration 
Association and the parties agree to abide by the award. 

The parties further agree that there shall be no suspension of 
work when such dispute arises and while it is in process of 
arbitration. 


Note: When the parties intend to limit the jurisdiction of the 
arbitrators as to the subject matter, they will add to 
the above clause the provision that the foregoing pro- 
visions do not apply to (insert matters to be excluded). 





Il. General Combination Clause Providing for Use of and Exhaustion of 
Mediation Before Resort Is Had to Arbitration: 


Any complaint, dispute or grievance arising out of or in connec- 
tion with this agreement shall first be submitted to negotiation or 
mediation by representatives of the parties, chosen in equal number 
by them, and in accordance with whatever procedure they may 
agree or have agreed upon. 

If within a period of fifteen days after the emergence of the 
dispute negotiation or mediation, as provided for, has not been 
invoked or has failed to obtain a settlement of the matter it shall 
be referred to arbitration under the Industrial Arbitration Rules, 
then obtaining, of the American Arbitration Association. Written 
notice thereof to the Association will authorize the institution of pro- 
ceedings under the Rules. 


III. Alternate Arbitration Clause to Be Used When Each Party Appoints 
an Arbitrator and Authorizes the Association to Designate the Neutral 
Arbitrator: 


Any grievance or dispute or difference that cannot be voluntarily 
adjusted between the Company and the Union shall be submitted 
to a Board of three arbitrators. Each party to this agreement shall 
select one arbitrator within forty-eight hours after written notice 
of the controversy shall have been given by either party to the 
other. The two arbitrators so selected shall agree upon a third 
arbitrator within forty-eight hours after their appointment. 
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Upon notice of either party of the failure of the other to make 
an appointment or of the failure of the two arbitrators to agree 
upon a third, such appointment shall be made forthwith by the 
American Arbitration Association, and the arbitration shall be held 
under the Industrial Arbitration Rules, then obtaining, and the 
parties agree to abide by the award. 


IV. Special Arbitration Clause for the Adjustment of Inequalities or the 
Inapplicability of the Terms of the Agreement Arising Out of Chang- 
ing Economic Conditions: 


It is recognized by the parties to this agreement that, due to 
changing economic conditions and the emergencies of war, the 
terms of this agreement may become inequitable or inapplicable. 
Therefore, it is further agreed that upon written notice by either 
party to the other a board of adjustment will be appointed, con- 
sisting of two representatives, by each party which shall endeavor 
to agree upon a mutually satisfactory adjustment of the question. 
Should the Board of Adjustment fail to settle the question or fail 
to meet within thirty days from the date of the notice above pro- 
vided, the question may be referred by both parties to arbitration 
under the Industrial Arbitration Rules, then obtaining, of the 
American Arbitration Association and the parties agree to abide 
by the award. 


V. Special Arbitration Clause for Use in the Renewal of an Agreement in 
the Event of a Failure to Agree on New Terms: 





This agreement shall continue in force until the day 
of , except that either party desiring a change or 
changes in the contract shall notify the other party in writing 
sixty (60) days prior to the end of any year of the contract. Such 
notice shall include a statement of the changes sought. Within 
ten (10) days after the receipt of such notice, the parties shall 
meet together to consider the proposed changes. 

In the event that parties fail to agree within thirty (30) days 
of their first meeting, either party, upon written notice to the other, 
may refer such dispute te arbitration under the Industrial Arbi- 
tration Rules of the American Arbitration Association, then obtain- 
ing, and they agree to abide by the award. The parties further 
agree there shall be no strikes, lockouts, stoppages of work, picket- 
ing, or other disturbances that will interfere with production or 
with the goodwill and relationship of the parties during the life 
of this agreement or any renewal thereof. 


Note: Under a recent amendment to the New York State Arbi- 
tration Law, disputes arising under a renewal of a labor 
agreement may be submitted to arbitration. 
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VI. Special Clause for the Appointment of an Impartial Chairman by the 
Parties or the American Arbitration Association, Combining the 
Functions of Mediation and Arbitration: 


1. The parties hereto agree to and do hereby designate 
to be and to act as Impartial Chairman herein to 
hear, determine and make awards, decrees and decisions in any and 
all disputes, differences and grievances which may arise under and 
by virtue of this agreement, which said awards, decrees and 
decisions shall be final and binding upon the parties hereto and 
their respective members. 

2. In the event that any member of either of the parties to this 
agreement shall fail or neglect or refuse to appear at a meeting 
designated by the Impartial Chairman, then, and in that event, 
it is agreed that such Impartial Chairman shall proceed to final 
determination upon the evidence presented thereat. 

3. It is further agreed that the said Impartial Chairman may, 
in his discretion, initiate any investigation or hearing which in his 
sole judgment shall lead to equitable, harmonious and peaceful 
labor relations between the parties to this agreement. 

4. Should the said Impartial Chairman resign, refuse to act or 
be incapable of acting, or should the office become vacant for any 
reason, the parties shall, within five days after the occurrence of 
such vacancy, designate another person to act as such Impartial 
Chairman; and if they fail to designate such Impartial Chairman 
the (insert name of an agency that 
maintains a panel of arbitrators) upon the application of either 
party shall thereupon designate an Impartial Chairman. 

5. Each case shall be considered upon its merits and the collective 
agreement shall constitute the basis upon which decisions shall be 
rendered; and no decision need necessarily constitute a precedent 
for any subsequent case. 

6. Any decision rendered by the Impartial Chairman shall have 
the effect of a judgment entered upon an award made as provided 
by the Laws of the State of New York entitling the entry of judg- 
ment in a court of competent jurisdiction against the defaulting 
party who fails to carry out or abide by the decision. It is hereby 
expressly agreed between the parties hereto that the oath of the 
Impartial Chairman (required by Section 1455 of the Civil Practice 
Act and the Arbitration Law of the State of New York) is hereby 
expressly waived. 

7. The Impartial Chairman shall, from time to time, make, 
modify, repeal, supplement and amend rules and regulations 
governing the procedure of cases brought before him which, in 
his judgment, are necessary and proper to the establishment and 
maintenance of proper relations between the parties. 





Note 1: When the American Arbitration Assn. is to name the Im- 
partial Chairman, insert its name in above space in 
Sec. 4. 

Note 2: The above clause was drafted by the New York Con- 
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ference of Impartial Chairmen, upon the request of the 
American Arbitration Association. It is appropriate for 
the use of other agencies and for jurisdictions other 
than New York where arbitration provisions in labor 
contracts are enforceable. 


VII. Additional Provision to Be Added to Any of the Foregoing Clauses 
When the Nature of the Agreement Calls for Expert Inquiries to 
Be Made: 


Whenever any dispute or difference or complaint arising under 
this agreement concerns solely such questions of fact as may be 
determined by an impartial inquiry, or whenever a situation arises 
in the course of a mediation or arbitration when such method will 
facilitate a settlement, the parties may refer such matters to a 
fact-finder or board of inquiry, and may agree that such inquiry 
will be conducted under the Rules for Inquiry of the American 
Arbitration Association. Upon notice to the Association, it will 
make such appointments or conduct such inquiry in accordance 
with the rules and terms of the reference. Such fact-finder or 
board shall report its findings without recommendation to the 
parties. 


TEXT OF PRESIDENT ROOSEVELT’S EXECUTIVE ORDER, 
SIGNED ON JANUARY 12, 1942, ESTABLISHING THE 
NATIONAL WAR LABOR BOARD 


WHEREAS, By reason of the state of war declared to exist by joint resolutions 
of the Congress, approved Dec. 8, 1941, and Dec. 11, 1941, respectively 
(Public Laws Nos. 328, 331, 332, Seventy-seventh Congress), the national 
interest demands that there shall be no interruption of any work which 
contributes to the effective prosecution of the war; and, 

Wuereas, As a result of a conference of representatives of labor and 
industry which met at the call of the President on Dec. 17, 1941, it has been 
agreed that for the duration of the war there shall be no strikes or lockouts, 
and that all labor disputes shall be settled by peaceful means, and that a 
National War Labor Board be established for the peaceful adjustment of 
such disputes: 

Now, therefore, by virtue of the authority vested in me by the Constitution 
and the statutes of the United States, it is hereby ordered: 


1. There is hereby created in the Office for Emergency Management 
a National War Labor Board, hereinafter referred to as the board. 
The board shall be composed of twelve special commissioners to be 
appointed by the President. 

Four of the members shall be representative of the public; four shall 
be representative of employes, and four shall be representative of 
employers. The President shall designate the chairman and vice chair- 
man of the board from the members representing the public. 
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The President shall appoint four alternate members representative 
of employes and four representative of employers, to serve as board 
members in the absence of regular members representative of their 
respective groups. Six members or alternate members of the board, 
including not less than two members from each of the groups repre- 
sented on the board, shall constitute a quorum. A vacancy in the board 
shall not impair the right of the remaining members to exercise all 
the powers of the board. 

2. This order does not apply to labor disputes for which procedures 
for adjustment or settlement are otherwise provided until those pro- 
cedures have been exhausted. 

3. The procedures for adjusting and settling labor disputes which 
might interrupt work which contributes to the effective prosecution of 
the war shall be as follows: 


(a) The parties shall first resort to direct negotiations or to the 
procedures provided in a collective bargaining agreement. 

(b) If not settled in this manner the commissioners of con- 
ciliation of the Department of Labor shall be notified if they have 
not already intervened in the dispute. 

(c) If not promptly settled by conciliation, the Secretary of 
Labor shall certify the dispute to the board, provided, however, 
that the board in its discretion after consultation with the Secre- 
tary may take jurisdiction of the dispute on its own motion. After 
it takes jurisdiction, the board shall finally determine the dispute 
and for this purpose may use mediation, voluntary arbitration or 
arbitration under rules established by the board. 


4. The board shall have power to promulgate rules and regulations 
appropriate for the performance of its duties. 

5. The members of the board (including alternates) shall receive neces- 
sary traveling expenses, and, unless their compensation is otherwise pre- 
scribed by the President, shall receive in addition to traveling expenses 
$25 per diem for subsistence expense on such days as they are actually 
engaged in the performance of duties pursuant to this order. 

The board is authorized to appoint and fix the compensation of its 
officers, examiners, mediators, umpires, and arbitrators; and the chair- 
man is authorized to appoint and fix the compensation of other necessary 
employes of the board. The board shall avail itself, in so far as 
practicable, of the services and facilities of the Office for Emergency 
Management, and of other departments and agencies of the government. 

6. Upon the appointment of the board and the designation of its 
chairman, the National Defense Mediation Board established by Execu- 
tive Order No. 8716 of March 19, 1941, shall cease to exist. All 
employes of the National Defense Mediation Board shall be transferred 
to the board without acquiring by such transfer any change in grade 
or civil service status. 

All records, papers and property, and all unexpended funds and 
appropriations for the use and maintenance of the National Defense 
Mediation Board shall be transferred to the board. All duties with 
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respect to cases certified to the National Defense Mediation Board shall 
be assumed by the board for discharge under the provisions of this 
order. 

7. Nothing herein shall be construed as superseding or in conflict 
with the provisions of the Railway Labor Act (act of May 20, 1926, as 
amended, 44 Stat. 577; 48 Stat. »°6, 1185; 49 Stat. 1169; 45 U. S. Code 
151), the National Labor Relations Act (act of July 5, 1935, 49 Stat. 
457; 29 U. S. Code 151 et seq.), the Fair Labor Standards Act (act of 
June 25, 1938; 52 Stat. 1060; 29 U. S. Code 201 et seq.), and the act 
to provide conditions for the purchase of supplies, etc., approved June 
30, 19386 (49 Stat. 2036; 41 U. S. Code, Sections 35-45), or the act 
amending the act of March 3, 1931, relating to the rate of wages for 
laborers and mechanics, approved Aug. 30, 1935 (49 Stat. 1011; 40 U.S. 
Code, Section 276 et seq.). 


TEXT OF REGULATIONS ISSUED BY THE 
NATIONAL WAR LABOR BOARD 


ADMINISTRATIVE REGULATION No. 1 


ORGANIZATION OF THE BOARD 


Whereas, An Executive Order of the President, dated January 12, 1942, 
created the National War Labor Board and charged it with certain duties 
and conferred upon it the power to promulgate rules and regulations 
appropriate for the performance of its duties, and 

Wuenreas, At a duly held meeting of the Board a committee was appointed 
to consider and draft rules and regulations with respect to organization and 
procedure and such committee has made its report to the Board. 

Now, Therefore, By virtue of the authority vested in the National War 
Labor Board by Executive Order of the President dated January 12, 1942, 
it is hereby ordered that the following rules and regulations govern the 
organization of the Board. 


THE BOARD 


1. The Discharge of the Duties of the Board. The Board at duly held 
meetings shall finally determine all disputes which fall within its jurisdiction 
in accordance with rules of procedure promulgated by the Board. 

2. Meetings. The Board shall hold regular meetings beginning at ten 
o’clock in the morning on each Tuesday. Special meetings will be upon call 
of the Chairman. 

8. The Executive Sessions and Hearing Sessions of the Board. At its 
regular or special meetings the Board shall sit in Executive Session or 
Hearing Session as the Board may determine. At its executive sessions the 
Board shall consider such matters as relate to the carrying on of its affairs 
and dispose of cases which the Board determines do not require formal 
appearance before the Board by the parties. If the Board so determines a 
formal appearance of the parties will be had at a Hearing Session. 
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4, Quorum. Six members, including not less than two members from each 
of the groups represented on the Board, shall constitute a quorum of the 
Board. The word “members” as used in these rules and regulations, unless 
it otherwise appears from the context, means regular or alternate members. 

5. Voting. Each member shall be entitled to one vote on any matter put 
to vote before the Board, provided, however, that tripartite equality of 
voting shall be preserved. Vote shall be by roll call and a majority vote 
shall govern the decision of the Board. 

6. Divisions of the Board. If the Board finds that it is necessary for 
expeditious disposal of its business, it may sit in divisions for hearings but 
not for decision. 

7. Decisions of the Board. When the Board has decided any case, the 
Chairman may designate one of the members of the Board to write the 
decision of the Board. Such member shall have voted with the majority. 
The decision of such designated member shall be the decision of the Board 
and shall be published as such. Any other member of the Board may write 
an opinion either agreeing or disagreeing with the decision of the Board, 


and such opinion shall be published simultaneously with the decision of the 
Board. 


ASSOCIATE MEMBERS 


1, The Associate Members of the Board shall be eight representative of 
the public, eight representative of employers and eight representative of 
employees. The Chairman may refer any case to one or more Associate 
Members who shall proceed to mediate it in accordance with the rules of 
procedure prescribed by the Board; provided that when there are Associate 
Members representative of Employers and Employees on any panel so 
designated they shall be equal in number. 

2. Administrative Associate Member. One associate member shall be 
designated Administrative Associate Member. Such member shall maintain 
offices in space allocated to the Board and shall be charged with the duty 
of correlating the mediation of various cases referred to Associate Members 
or other persons for the purpose of mediation or investigation and shall be 
prepared at all times to inform the Board with respect to the status of any 
particular case. 


OFFICERS AND EMPLOYEES OF THE BOARD 


1, Executive Secretary. With the advice and consent of the Board the 
Chairman shall appoint an Executive Secretary of the Board who shall be 
charged with the duty of maintaining the dockets and records of the Board 
and performing such other duties as are secretarial in their nature. The 
Executive Secretary shall procure a seal for the Board and shall be the 
custodian of the same. 

2. Director of Statistical Information. With the advice and consent of 
the Board the Chairman shall appoint a Director of Statistical Information 
who shall be charged with the duty, under the direction of the Vice Chair- 
man, of assembling and correlating such statistical data as may be pertinent 
to cases before the Board. In the discharge of his duties such director shall 
utilize as far as practicable the available facilities and personnel of other 
government agencies. 
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3. Mediators, Investigators, Examiners. With the advice and consent of 
the Board the Chairman may appoint as regular employees of the Board 
mediators, investigators and examiners who shall perform such duties as 
from time to time may be necessary to expedite the handling of cases before 
the Board. Insofar as practicable the Chairman shall arrange for the loan 
of personnel from other agencies of the Government who are especially 
qualified to act as investigators or examiners. 

4. Special Mediators, Investigators and Examiners. Whenever the Board 
finds that for expedition of its work it it necessary or desirable to do so, the 
Chairman with the advice and consent of the Board may designate a special 
mediator, investigator or examiner in any particular case. 

5. Other Necessary Employees of the Board. Within the limits of the 
funds allocated to the Board by the Bureau of the Budget, the Chairman 
of the Board may appoint such other employees as are necessary to carry 
on the clerical and other administrative work of the Board. 


STANDING COMMITTEES 


1. Committee on New Cases. The Board shall appoint a committee of six 
of its members as a standing committee on new cases. Two of such members 
shall be public members of the Board, two shall be members representative 
of employees, and two shall be members representative of employers. Three 
members including one member from each of the groups represented on the 
Board shall constitute a quorum of the committee. Whenever any member 
of the committee is unable to attend any meeting of the committee he may 


designate an alternate to sit in his stead. Upon failure of any member to 
designate an alternate to sit in his stead, the Chairman may designate such 
alternate. Each member of the committee shall be entitled to one vote on 
any matter put to vote before the committee, provided, however, that 
tripartite equality of voting shall be preserved. The decisions of the com- 
mittee shall be by majority vote. The Administrative Associate Member 
shall attend the meetings of the committee but shall not be entitled to vote. 


DOCKETS AND FILES 


1. Dockets. The Executive Secretary shall keep a pending Case Docket, 
a Mediation Docket, a Board Docket and a Hearing Docket. 

2. Records and Files. The records and files of the Board shall be in the 
custody of the Executive Secretary of the Board and shall be kept in 
appropriate place in the space allocated to the Board at Washington, D. C. 
The Secretary shall formulate a system for keeping the files so that they 
will be readily accessible to the Board. 

3. Publication of Official Acts of the Board and Press Releases. All ad- 
ministrative regulations of the Board shall be published in the Federal 
Register, and all decisions of the Board and opinions as provided in para- 
graph 7—“The Board” shall be published in some appropriate publication 
designated by the Board. 

All press releases shall be made through the Chairman and shall be called 
“Press Releases of the National War Labor Board.” 
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ADMINISTRATIVE REGULATION No. 2 
RULES OF PROCEDURE 


WuerEAs, An Executive Order of the President dated January 12, 1942, 
created the National War Labor Board, and charged it with certain duties 
and conferred upon it the power to promulgate rules and regulations appro- 
priate for the performance of its duties, and 

WHEREAS, At a duly held meeting of the Board a committee was appointed 
to consider and draft rules and regulations with respect to organization and 
procedure, and such committee has made its report to the Board. 

Now, Therefore, By virtue of authority vested in the National War Labor 
Board by Executive Order of the President dated January 12, 1942, it is 
hereby ordered that the following rules and regulations govern the pro- 
cedure of the Board: 


NEW CASES 
Rule 1—New Case Docket: 


Whenever any case is certified to the Board, or whenever the Board 
assumes jurisdiction of any case on its own motion, the Executive Secretary 
shall place such case on the New Case Docket. Unless otherwise determined 
by the Standing Committee on New Cases, the cases shall be put on the 
New Case Docket in the order of the time of certification or assumption of 
jurisdiction. 


Rule 2—Notice of Jurisdiction: 


Whenever any case is put on the New Case Docket, the Executive Secre- 
tary shall notify the parties and shall keep the parties advised of the pro- 
cedure to be followed, and in the event that there is a strike or lockout in 
progress at the time such notice shall contain a request that the strike or 
lockout be discontinued and that the parties restore the status quo existing 
before the strike or lockout occurred or the dispute arose, pending the 
determination of the case by the Board. 


Rule 8—Procedure of Standing Committee on New Cases: 


All new cases shall be put on the New Case Docket and be referred 
immediately to the Standing Committee on New Cases which shall consider 
the case and dispose of it in accordance with the following rules and 
principles : 

(a) If the Committee is in doubt as to the power of the Board to dispose 
of the case under the Executive Order of the President, it shall refer the 
case to the next meeting of the Board. 

(b) If the Committee finds that the dispute is one for which procedures 
for adjustment or settlement are otherwise provided and those procedures 
have not been exhausted; or that direct collective bargaining has not been 
resorted to; or that procedures provided in a collective bargaining agreement 
have not been resorted to; or that the services of the Commissioners of Con- 
ciliation of the Department of Labor have not been used, it shall refer the 
case to the next meeting of the Board. 
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(c) If the Committee finds that the case is one in which the Board has 
power to act, and that the parties have exhausted all the existing pro- 
cedures of settling the dispute and that such dispute might be settled by 
mediation, it shall recommend to the Board that the dispute be put on the 
Mediation Docket. 

(d) If the Committee finds that the dispute is of such a nature that 
mediation would not be appropriate, the Committee shall recommend to the 
Board that the case be put on the Board Docket. 

(e) If the Committee finds from the character of the dispute that it will 
be necessary to conduct investigations or examination prior to either the 
mediation of the dispute or the consideration of the dispute by the Board, 
the Committee shall recommend to the Chairman the designation of an 
investigator or examiner to investigate the dispute and report to the Board. 


Rule 4—Notice to the Parties: 


Whenever any case is replaced on the Mediation Docket or the Board 
Docket or Board Hearing Docket, the Executive Secretary shall notify the 
parties of the time and place of the mediation or hearing before the Board. 


MEDIATION 


Rule 5—Appointment of Mediators: 


The usual procedure of the Board in mediation shall be mediation by 
tripartite panels designated by the Chairman from the Associate Members. 
The Chairman may, however, appoint one or more mediators without regard 
to this rule in any case where the parties have agreed. On any tripartite 
mediation panel the representatives of employers and employees shall be 
equal. 


Rule 6—Statement of Position by the Parties: 


The parties to a dispute which has been set for mediation shall prepare 
a brief and concise statement in writing of their position. Such statement 
should where practicable be submitted to the Executive Secretary of the 
Board, at least three (3) days in advance of the date set for the mediation. 


Rule 7—Reference to Voluntary Arbitration: 


If settlement of the dispute is not brought about by mediation the 
mediators shall try to induce the parties to submit the dispute to arbitration 
either by an arbiter of their own choosing or by an arbiter selected in some 
manner that is agreeable to the parties. 


Rule 8—Report by Mediators to the Board: 


If the mediator or mediators are unable to settle any dispute by agreement 
or voluntary arbitration, a report shall be made to the Board setting forth 
findings of facts and recommendations for settlement of the dispute. Such 
report shall be transmitted to the Executive Secretary who shall thereupon 
transfer such case to the Board Docket. 
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PROCEDURE BEFORE THE BOARD 


Rule 9—Executive Sessions: 


At an Executive Session of the Board, the Board shall consider in order 
all cases on the Board Docket and shall dispose of them in accordance with 
the following principles: 

(a) If the Board approves the findings and recommendations of the 
mediators or mediator, it shall thereupon render a decision of the Board 
based upon such findings and recommendations. 

(b) If the Board determines that it is necessary to make further investi- 
gation of facts with respect to any particular case, it shall recommend to 
the Chairman that an investigator or examiner be designated to make such 
investigation and report to the Board. 

(c) If the Board determines that the case is of such character that it is 
desirable to have the parties to the dispute appear before the Board, it shall 
place such case upon the Hearing Docket of the Board. 


Rule 10—Hearings Before the Board: 


The Board shall consider all cases put upon the Hearing Docket at Hear- 
ing Sessions. In the oral presentation of the case to the Board the parties 
shall be allowed an equal amount of time, not exceeding forty-five (45) 
minutes, unless the Board determines in advance that a longer time is 
necessary. 


January 22, 1942. 





RULES OF PROCEDURE GOVERNING REFERENCES OF DISPUTES 
AS TO INTERPRETATION AND OTHER DISPUTES ARISING OUT 
OF THE STABILIZATION AGREEMENT BETWEEN THE BUILDING 
AND CONSTRUCTION TRADES DEPARTMENT OF THE AMERI- 
CAN FEDERATION OF LABOR AND CERTAIN GOVERNMENTAL 
AGENCIES. ADOPTED NOVEMBER 4, 1941 


ATTENTION is called to certain provisions of the contract, called “Memo- 
randum of Agreement between the Representatives of Government Agencies 
Engaged in Defense Construction and the Building and Construction Trades 
Department of the American Federation of Labor.” 

Paragraph 3 of that agreement reads as follows: 


No Stoppage of Work. The Building and Construction Trades De- 
partment of the American Federation of Labor agrees that there shall 
be no stoppage of work on account of jurisdictional disputes, or for 
any other cause. All grievances and disputes shall be settled by con- 
ciliation and arbitration. 


Paragraph 8 reads as follows: 


Board of Review. There shall be constituted a Board consisting of 
a representative of the Government Agencies, a representative of the 
Building and Construction Trades Department of the A. F. of L. and 
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a representative of the OPM. It shall be the function of this Board 
to interpret the provisions of this agreement, to adjust disputes arising 
hereunder, and the findings of the Board shall be binding on the parties 
to the agreement. In case of a dispute involving a specific Governmental 
Agency, that agency may designate a representative as a temporary 
member of the Board for the mediation of that dispute. The Board 
shall have no authority to encroach upon or to relieve any Govern- 
mental Agency of its legal authorities and/or responsibilities.* 


Controversies arising out of differing interpretations of the hereinbefore 
mentioned contract, or other disputes between the signatories to the contract, 
are required under the contract to be referred for adjustment to the Board 
of Review. 

In considering the two clauses above, which are especially appropriate 
to our present purposes, it should be remembered that the Federal agencies, 
parties to this contract, recognize that they are agencies of the sovereign 
government of the United States. As a consequence, the employee relation- 
ship policy set forth in the Stabilization Agreement must conform to 
national policy and the Federal Government must be in final control. Sub- 
ject to this condition, the Board of Review in interpreting that contract 
can establish governing principles upon which a reasonable and progressive 
program may be based. 

The Board of Review is not intended to provide a forum for hearing and 
determining all manner of disputes apparently growing out of the Stabiliza- 
tion Agreement which may arise between employer and employed in defense 
construction, but it is intended to function as a court of last resort for 
the adjudication of disputes after all efforts on the part of the union and 
the governmental agency involved have been exhausted. 

The Board of Review reserves to itself the right to decline to sit in 
judgment on any dispute, which, in its opinion, is not related to the 
stabilization agreement; or which involves parties who are not bound by 
the terms of the Stabilization Agreement. 

When disputes are accepted for adjustment by the Board of Review, the 
following procedure shall be observed: 


RULES OF PROCEDURE 


(1) The disputants shall jointly formulate the issue or issues between 
them in such form that both parties to the dispute can by their signa- 
tures thereto agree that the issues have been correctly stated. This 
statement of the issues shall be called the Submission. 

(2) The Submission, in triplicate, shall be filed with the Secretary 
of the Board of Review. The Submission shall be signed by 

a. A duly accredited representative of the Building and Con- 





*The Board of Review comprises Louis K. Comstock, Chairman, Office 
of Production Management; Richard J. Gray, Building and Construction 
Trades, AFL; James P. Mitchell, War Department. [Ed.] 
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struction Trades Department of the American Federation of Labor 
or 
b. A duly accredited representative of one of the affiliated trades 
of the Building and Construction Trades Department of the 
American Federation of Labor 
and 
c. A duly accredited representative of a Federal agency, party 
to the Stabilization Agreement. 


(3) Simultaneously with the filing of the Submission or as soon 
thereafter as possible each disputant shall file with the Secretary of 
the Board of Review a written statement in triplicate supporting his 
claims as to the disposition of the issues as stated in the Submission. 

(4) Each written statement of claims must contain all the facts 
tending to support the contention of the disputant presenting the state- 
ment. If the statement of claims of either disputant is not received by 
the Secretary of the Board of Review within 10 days of the receipt of 
the Submission, the Secretary of the Board shall notify the delinquent 
disputant that if his statement of claims shall not be filed with the 
Secretary within 10 days from such notification, the Board of Review 
will proceed to consider the case without the delinquent’s statement, 
and may render a decision. 

(5) When the Secretary of the Board of Review has received the 
Submission and the statements severally prepared by the disputants, 
the Chairman of the Board of Review shall fix the time and the place 
for a hearing on the cause or causes of dispute as set forth in the 
Submission and shall notify the parties concerned. 

(6) Before consideration is given to any dispute by the Board of 
Review each disputant must file a copy of its statement with the other 
disputant. 

(7) If a rebuttal is filed by one party to the dispute, a like oppor- 
tunity shall be accorded to the other party. Rebuttals need not be 
exchanged. 

(8) At the hearing oral arguments will be permitted only on points 
contained in the written statements. If, during the course of the hear- 
ing, it appears to the Board that testimony other than that contained 
in either of the statements is desirable or necessary, or important, such 
testimony may be declared admissible by the Chairman. 

(9) There shall be but one spokesman at the hearing for each party 
to the dispute. This rule will not bar the presence of others advising 
or cooperating with the spokesman. 

(10) It shall be optional with the Board whether or not the oral 
arguments at the hearing shall be recorded stenographically. 

(11) After all written evidence and oral explanatory matter thereto 
have been presented to the Board of Review, and the case pronounced 
closed by the Chairman, further consideration shall be given, and a 
decision reached by the Board of Review sitting in Executive Session. 

(12) No decision shall be rendered by the Board of Review except 
in writing and only then by due authorization of the Board. 
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PARTIES TO STABILIZATION AGREEMENT 
Federal Agencies: 


War Department: 
Office of the Quartermaster General 
Office of the Chief of Engineers 
Navy Department: 
Bureau of Yards and Docks 
Maritime Commission 
Federal Works Agency 
Defense Plant Corporation (Reconstruction Finance Corporation) 


Building and Construction Trades Department (AFL): 


International Association of Heat and Frost Insulators and Asbestos 
Workers 

International Brotherhood of Boiler Makers, Iron Ship Builders and 
Helpers of America 

International Union of Bricklayers, Masons and Plasterers of America 

United Brotherhood of Carpenters and Joiners 

International Association of Bridge and Structural Iron Workers 

International Brotherhood of Electrical Workers 

International Union of Elevator Constructors 

International Union of Operating Engineers 

The Granite Cutters’ International Association of America 

International Hod Carriers, Building and Common Laborers’ Union of 
America 

International Union of Wood, Wire and Metal Lathers 

International Association of Marble, Slate and Stone Polishers, Rubbers 
and Sawyers, Tile and Marble Setters Helpers and Terrazzo Helpers 

Sheet Metal Workers’ International Association 

Brotherhood of Painters, Decorators and Paperhangers of America 

Operative Plasterers’ International Association of the United States 
and Canada 

United Association of Plumbers and Steamfitters of the United States 
and Canada 

United Slate, Tile and Composition Roofers, Damp and Waterproof 
Workers’ Association 

Journeymen Stonecutters’ Association of North America 

International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America. 








